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AEEAREMNRE, AR TG TAREERZ AN, B W 317 b8 8, HAT iR 2%
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BALMEATFITEE X, RN E RN, A R BT RS S NT
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{13 Jill E. Fisch, Teaching Corporate Governance through Shareholder Litigation,34 Ga. L. Rev. 765(2000).

(2} A.L.L ,Principles of Corporate Governanace:Analysis and Recommendations( 1) (1994) ,p. 63.

(3) Thomas W. Joo, The Modern Corporation and Campaign Finance: Incorporating Coporate Governance Analysis into First A-
mendment Jurisprudence, 79 Wash. U. L. Q. 9(2001).

(4) 2U.S.C. sec.441b(a).
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(2) 38 B VG 75 & 4 7l (Occidenntal ) 58 - 5 A BT R U 19 38 A
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W, T 2658 2 E H IR AT IR T, SR R T B 40 B VR 10 7T BB MR T o B8, kB
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% IR B A R R BRI DR B RS MBI V%ﬁ%%FEAEE‘J*E@V\] 5823
B R IR B E KA Y E T RRB AR RN

BHR—FEEE T TRETAMNEREEHANENETABEE, 5 —-FEHX

FERR PR EERE. X0 ER BT R4 M 1k B 78 40 2 2 BSR4 89 1L
B REERGRKEERERE ERBET N, BRNETHRBITYNERE, XARA
XA B,

(3) WAL (Hanrahan) 5 RER B W 542 Tl B o9 EH LB

B 4k T 16 58 P B BURL LA B [ B AR B P e 1R 1 BT T R B, R LR A R Y
BEEAGERETRARRFRAUEREFTE. BAHEMEREBRIAY, 28 AR ENE
ATHRARGS ARZGWEE . NEEAELMT ZHBHE—FRIL FAERE
BB —E SHENEL BB InESBRE.
- AFAUZEBBRBRT SHZEXTHB AL R, R HRB TR, BZAE
B AL T IR BT LR R ; Bt 2 50, I8 BhiE TR B K L, B
BERBBRBET M, B, BN ZBHTAEESEHWENKEEZ A

AHPHBERFRETHHER THERETAL5HEY BHHERK. Ad, EEZRF &R
BRAVZEBURNEASEHWERN, BN ZE0HET T EROGEEFE, XB
bR 7E AR AT B, T8 R R U R R LA SRR R, R O 2 I SR = 5K | 3

(5) Theodora Holding Corp. v. Henderson, Del. Ch., 257 A.2d 398, 405 (1969).
(6) LR.Cseec.170(c)(1986).

(7] Sullivan v. Hammer, 1990 Del. Ch. LEXIS 119 (1990).

(8) Hanrahan v. Kruidenier 473 N. W.2d 184 (Iowa 1991).
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PEATIR G S5 555 =, 40 (7] K 4k PR 35 v IA) ek O T s 8, 0 SR L A BT A S LA 4 RIER O 22k
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BEXTEEREEAFRMBENBBTRN, 2B —BOA R MRS . LR
(Elhauge) # ANy, E—RBAT FHAAM BN B RS ZAEHEEHREMBIT &

(9) Matthew G. Dore,The Duties and Liabilities of an Iowa Corporate Director. , 50 Drake L. Rev. 232(2002).

(10) Buckley v. Valeo, 424 U.S. 1, 21 (1976), First Nat’ | Bank of Boston v. Bellotti, 435 U.S. 765, 795 (1978) , Austin
v. Michigan State Chamber of Commerce, 494 U. S. 652, 667 —669 (1990).

(11) 507 F.2d 759 (3d Cir. 1974).

(12) Finley v. Superior Court,80 Cal. App. 4th 1152(2000).

{13) Marsili v. Pacific Gas & Elec. Co., 124 Cal. Rptr. 313 (Cal. Ct. App. 1975).

(14) Melvin Aron Eisenberg, Corporate Conduct That Does not Maximize Shareholder Gain:Legal Conduct,the Penumbra Effect,
Reciprocity , the Prisoners Dilemma, Sheep’ s Clothing, Social Conduct,and Disclosure, 28 Stetson L. Rev. 8 —=17(1998).
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3. X FAEMRA
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(15) Einer Elhauge,Sacrificing Corporate Profits in the Public Interest, 80 N. Y. U. L.- Rev. 840 -841(2005).

{16) Eisenberg, Corporate Conduct That Does not Maximize Shareholder Gain:Legal Conduct,the Penumbra Effect, Reciprocity,
the Prisoners Dilemma, Sheep’ s Clothing, Social Conduct,and Disclosure.

(17) Faith Stevelman Kahn, Legislatures, Couris and the SEC: Reflections on Silence and Power in Corporate and Securities
Law, 41 N. Y. L. Sch. L. Rev. 1123 ~1129 (1997).

{18) Faith Stevelman Kahn, Legislatures, Courts and the SEC: Reflections on Silence and Power in Corporate and Securities

Law.
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(19) Fisch, Teaching Corporate Governance through Shareholder Litigation.
. (20) Einer Elhauge, Sacrificing Corporate Profits in the Public Interest. ‘

(21) Einer Elhauge, Sacrificing Corporate Profits in the Public Interest.

(22] Einer Elhauge, Sacrificing Corporate Profits in the Public Interest.

(23) LR.CSOL(C)MEBRIMNERY EE P2 AHEL X% HFSHULAT RRIHTEE.

(24) Faith Stevelman Kahn, Legislatures, Courts and the SEC: Reflections on Silence and Power in Corporate and Securities
Law.

(25) Einer Elhauge, Sacrificing Corporate Profits in the Public Interest.

(26) W—RAMAABYIRHEBRRENERAHRBLATE Y, HRANZRAASENERRE, BEREL T
2 EMHXFERED. FLE, 5847 ®,

(27) Eisenberg, Corporate Conduct that does not Maximize Shareholder Gain: Legal Conduct, the Penumbra Effect Remproclty the

Prisoners Dilemma, Sheep’ s Clothing, Social Conduct,and Disclosure.
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(32) RN HAMHZSEANENHAE, TR, BAEHEEAGENSXEERTEEFREHLEA N
FEUARE, XARATFTEF  EHREN, BRI EEAMNAFETERENFTE,

. 66 -



AEREEEE WA

BEHMEARERTHBRE LR, FERTE LY FBRBE B NS 0 &0, 5L ToH
A KB R4 , B TR 1 300 T R 8 A T P 2 0 92 B )

A P e T 5o 5 I T 7 B B O 1 B S AT IS M O ST . TR, 0K Bl
RBBM SR TEE 0L STH, AN N EIES G — IR, R A Rk 25, 33
NS ] o BT HH B 4G 2 U A B, A BT B R, X — M AR
Be eItk K 34

3. & AR 7 B [E 19 (2003 45 ) |

A FI M 1996 4R 7 2000 4E AR AR 1 SR TR B0 09 B0OA 4 B R BV BOA T4, 7T
HAE 1997 4EBERI 2000 E B MBS B, %A FBAR X LIEEIRS N 7 B 16 B A T
H EFEBRTEEREXS SN, RETRARERL, UBRARSEE Y LA WHE
B R HAT

XFYSARTRER TEFNECEE NS BHBTEEMEHN ., XFARATE
HREAERE, — RIS A% RIS SR B 0268 A 7 AR R
BRI BB R AR SR E S FHE LA, MRS — R R
WMo FEX—E b, RRESER LS RAT L aHBEL. R, B FEOAR S R REX
FREEBR A T BRI TR, XA TR BRI M2 R, Ay, H FAF
TS, BUARE R BA & B 54 A, T H, B TBOA RS 18 B B0 & B B
HBOARE, S —BABBHRR, 5SMA LT ENEFTRE LR, RABEERN
EHETH A A TR R . —RRV, BOAR S B S AT SBEE B WL
B ST PE L B, i 7 T R B AT IR Y S O B 2 O, B B % 1l 45 BT
HRBE , ok e B ) 25 T 55 98 2 1 o I 00 0 45 4 O A S 6, TG SR AR BB A B B0 B R
WL, DT R 75 AT 48 B A8 B A N IR B BN R T

SBEARSHERN B8, XA T B IS 5US H7 0 BUaIR 4 , 2 7 52 &
E AR B SR MR AN TR A TS RN R RERE AT
BRSO HITRBM BB, T ARERRTHE, RS, AR EEHN,
CHEHTED. EANSENADE, B TERNRENE SR TESNES TS
X5 39

FIAE, AR T L RB R B A & AR A . R i, BT 3R 88 — A1, A )
BOR A T 4B IAT N 5 % S AT 5 A N B S e A WL 7 B AT SR R B T TG 0 e
FEXE 2 B, ELIRMEAT 0 5 A A F 0 M0 S5 M o, B U, 0 B 9 4R AT
R T T AR B, T L 0 25 18 W 4 R 5 7 T 7 1B g U390

4. EREEIRETT — BB B 0E AR |

REBOAIRE BA — MR TRYE , 1L R P 7E B B 5 5 4R 1976 Tl 402 DL
BB A U RR TN LA THICVER AT, 5_E 3R 251 5 0 52 i B 25 bR v 2 A L 7T

(33) [AN&RE - WEHMAE 1145 5,836 K,

(34) ZRIADLEEXS (SHOFM L RERNETEELE (T,

(35) BERLEIET B AB M B P13  hup://www. courts. go. jp, 17 R /] ;2009 4E 12 A 21 H,

(36) ZR[BIEEAS (SHOFHERERNOBEEENS(F) ;UL BB OBRARGAFE, 2RI [ 1T L%ER
B (BRReME), B 20K, ‘

. 67 -



(RRFEETFE) 2011 ££1 3

BAT—ROERG RS TN ERAGNAARE BB T8 8 0 % 2R KRBT 4
Hy IR IEAT O B 25 T R B0, W B 5 0 R AT IR R, B AR
ST JE s A HE Y 5 0 ) RS TR B B R U L B A B B R A R

(=) #HEQLE

LTFATRETHAFREEEAATERASOBY, BOAREZ YN, A7 R
TERRRE IR A TS T4, A % T AR I i A AT ST MY WEREA AR
A TATMA R , 2 H 1 R T 2 A 7 7T #EAT 55 B AR R 25 0 2 B0 48 1, 1036 e L 42
o M AT S, — B A S B S SE RROERG N RZ , BXET N5
FESBEHEEN L) ETREHEESTFAT XFABTFAREERKBN, HEEAN,
HoA AT MR S AR B R BRI AT R R 28 A 0 X R R B A
HEAT LT O3B

XTI MFT K 1 Bk AR A, R B R N R A AR RS R, WRE N
SO BB A A RIS 28 , O R A8 2 B AT BN R . ZEILAMETR T, R IR A4
R A ENTEE N, TGN 2B W M — RS a0 LT 5%, RAEERE
PR EE . WINE RN A R A 2% 0 BTSN, AR R RS RS EN
WEN, TERS S BEENNHY, HENE AR EHERSARRRERNLHE X
B BT TR T, e & VS B AR v T HEAT 00T , T 7 R S B DL 50 A BB AR 25 S
MBS R EEENRE D T &5 4 50 X DL — AR AR v, H
BB A T B IAS L SR & b 1 — SO A AT S M (4

o R

(—) AxFErpnds

BRI, REHFERN TEFXSERWEE, E% LEAWERLHEERME: ?3
B“SRAERE, B—LXRLEHABEN. TR, “LRAE RE-BRREFTHE LS
RE EMNEEL ST, TERES, MEEEFRL, B AR RESREN
AR, BRI, A EARREL EREKEH. RENEFHALRRY ERNEEFERSY
8 RA A2 1 18 8 B, o 0P R S O O B SE S 45 IA [RU AL, T 7 [ 2 IE AR T
MER . TRMSEMTFART REERRYATEM., WEASEHBENNBKET
HMEENRELE FBREEAAUREEEFLEN TN, T LR REHAFE
FARESEHMNKBE; TE, i TREFALGERAANFZREHE, BERLFFER
MBI CER SRR A E S TRN, EFA P RREKETHLAET 2B XK
R EE BT RRSHE G R AR — R BT, R IEE AR A E R

(37) BR[AIREF (SHBEKRE), S50 5[ HIMWLERB (HRREHR) B 22 o

(38) ZR[HISKRME (BHEERRESEHRRARIC OV, R(HBMRML) , H3EE 1971 F47, 5 315 T,
(39) SBR[ EIEELE (SHOFMH EBERNVEEERELF (T

(40) ZR[AIHKEL ASHE),F 14K,

(41) ZR[HE#EES: (A#id)%41tﬁlfﬁ&®§%ﬁiﬁx%(?))

(42) BR[BIEETW (LHERE) B 51K,

. 68 -



AEHESEERN R

HAHPAREAR S BE XS SR EEENS AN EERLTBR LS, EH
(R B AR 2B T B . 53 M BN 0 3 30 2 0 10 2 8 U SR A b, B K 4
HETHARRTES S EHRER, BN SEANNASEFLRENTE, HR
FHEEEWSEHNEN, H AR 2SR ENRETES B FFERMTN. Fd, B
7 3] 5 2 AR th 3 O IR 2 S T JEL U B 2 L LB R AR T R 2 B TR AT

BENREERBANAFSE EREE, EEANTRRM THRETERBTY.

B MBERTEMSARNEY B OHBER, T EEA AT KBRS RS, B3 H
3B P B A R A 2 T SR ) B B 2 B T B — R, RN EE M ERER. R
EREMENRAE, A TS EEEMNHIE,

B IS RA TN B RIE I, BRI S BIEE %, B AA T RREE R
f LB R 6 2 1 R R 25 , O L A T T O T 20 8 T S, I 3 R ER AR

=, W05 S S0 M AR M A B SR AR 28 2 8, U B 3 R 42 7 6 8 JEL U , T R 3
FI4 BARE, S L AR R A E LT BT NN B RA . R %
XEBY IE B ERAAFRE S RPRE SR, EREETRERSIMIAEHEE
. R, EEEEBP RS EEST LA EREASAEN N EERE,

(=) bERFEFAG kiR

fEEEENHGSE, HURETEMESAE, TS BN AR H KA B
A ERITHE, |

HW S BRT AW, BAER T K WA T R R AR AT T, A2 7 BB
PR I B ERREE T EHTEA LR, WY A ERA WHOT, BT 26
E-ABR S, EEERS SR LTRSS N EAER 10%,
EEEITA N Z AR A, A ERBAF AR AN, MERERE LWIRIFER
12% WP EMARZ , BAskHE T2 B RS0 4l HE47 4 25 48 8 00 4 LB 80 , T 1 2
FRER5 1940 2 AR 5 BAUA BRI 25 , SO0 YR ROKEBLTE b BOARYE IR, T R BE1E H 2
%, TR, BAEURERE, NGRS BRETERFYE, XL TE—FRE L
PRI BRI, (B, — RIS TE AT ARG S b T, B30 2 X 5 2R M 1k 9 X AT 1R I T O 3%
12% BRI, H 2 AV TR AORA T AT EM, 302 B 0 %238 M 7638 X - B8 M E
Wik, BB EATRBE SRS, EXHEE T oL S8 E im0 EE BREH B
—RR A PR K |

EFMMEE BN EE, NTS% 00 FERE R A ST LR ENIE &
W EM A SR AR RN, LA SRS A RS BT NEER
W AR ST EE, B NN ESRAHRNRE, EOAANARAETFZRL LM
TR A X AR, AT R R H B AT, BAKA XL, i, B

(43) ZESEANENNEEREETAFEEFTRENAL, ZLBFABAZENENERHERRTRHE (SR
(B LEERS (SRS BEHENTR), LI 1989 417,45 155 - 156 ), TREHTLE W HE, TE, A%
B, FaENEENGER, BOAESEEEREE XS MAHTE, Bit, B£AN, REMIABEKHLS
AR, B AN S B N EERORE, TAREL AR AR S B,

(44) MREBCATWBWEIE 2 KA 24 KOPE, UF HA S A SN2 AR B R A3 AR TR,
7 88 BRI B RS o '

.69 -



CFRaREEFHR) 2011 £5 1 H

HFEHA RS AT, T ESEH XA E R EAEE, WEEF—-RKEa
W MEERNRESHNAEILE REASHITEYNERFABE L WBwE, B
B B BT 2 TN — IR, B, AR R A Ry B R A R, TR
RIS H & AT B A R 2

(Z2) £ TFTEAL LB T EFT Tt T En a0 nE

AR , T A £l S R I A S R R, R S B K BT, T E A8
WS5HRE ERENRCBBAR, £Z 4N SHR. AARERRE HERNARAD
B o BB 4, o 498 W 9 B 25 4 SR B AR A Bk IR 7

B AN A EEERENESE L, A5 RAeW N8, BNETEgSARN
BEVANAHEEBRR, EALEANEN, MR IERE MRAOER,NERSBERE,

T A BRI N BN L, AR L TRESANEH, Ao 5 RENFEERK
M. BANKRALX FREAR-NEEENM, SR EHRLEKER, ECHEMK
REAFR L SHERSMOAB—H, BBETLRITA, B AAREEERASEBF LW
XA . THZTEY, BRNFHECE A ERDHNEES B GWERATY; T
B, RBEEMSBRNEARER, TR A, SE AN S8 A BB TRT
e HEBERESFNMEHAENRARBE NIBEANE, EE%, SREEREY
BEEIMSREEMEUHEHECBENSFORERETX A ®REEL
 AHEEEMSFETAEN, WHE LR TR E W,

[ Abstract ] Corporate donation deserves encouragement and support. Nevertheless,
directors shall assume responsibility for corporate loss caused by excessive donation. Through
study of cases and doctrines in USA and Japan, fairness test used to judge breach of loyalty duty
and business judgment rule used to judge breach of duty of care are not suited to the examination
of acts of donation, since donation is not regarded as business operation. Reasonableness
standard , therefore, is applied in examining corporate donation. Reasonableness standard includes
reasonableness in amount and reasonableness in purpose. To judge reasonableness in amount, we
should consider not only economic conditions such as corporate profit and assets, but also the
purpose of donation comprehensively. For purpose related to business of corporate, discretion of
directors shall be respected. However, for purpose irrelevant to business of corporate, donation

should be strictly reviewed.
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