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[ Abstract] Compared with protection of properties, trademark was given the protection as
late as the 19" century, though it had a long history. The intelleectual property clause contained in
the US Constitution has not established a legislative basis for trademark law. In Ameirca, howev-
er, both freedom of speech and trademark right enjoyed by citizens and legal persons are based on
‘the constitutional mandate. In business field, trademark parody refers to criticism and ridicules of
others’ trademarks, thus creating a tension between trademark right and freedom of speech. On
one hand, a trademark owner wants to prevent others from using his/her own trademark without
authorization with the help of modern irademak system; on the other hand, a third party hopes to
make use of others’ trademarks to the maximum under the protection of freedom of speech. How to
solve the conflict between trademark right and freedom of speech poses a throny problem in judicial
practice. The fact that trademark is different from real estate and the attribute that it should be
limited to some extent can not provide parody with protection of the First Amendment to the US
Constitution. In practice, three approaches, namely, sufficient alternative communication means,
non-commercial speech and fair use, have been explored by court to solve the conflict between
trademark right and freedom of speech. However, the test of sufficient alternative communication
means can not resolve the problem that the target of parody is trademark itself. The test of non-
commercial speech is facing the difficulty of defining the line between commercial and non-com-

mercial speeches. As a result, the test of fair use has been introduced in judicial practice in

the US.
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