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2. ER SIS
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TR HL I 7 B AR R a] A0S 2 B 450 2K nn T e, RIS B4 2 5 N AT At LUE ST AR T
(1) T B BH LR LRI IR I8 Z B AGE 3 ASTEAT R 3R R 5S4 AR 19, O & BB ILAE SR — i
(8] BEL T AL A 5 BB o 3K — 37 37 ) 22 T2 - T 25 R iR iE 2 Je SR ny 2R BB 176
BA T — T 3N AR SRR SO AR LMk 55 A b %, I o — B 4T, 8 AT fig
TAT XS 288 74 B i A ) 3R —— B i . X B 7R 1 i 1k & [ 28 1R i FL 0 35 J5 19 o) — 0

2R E R RS R R B A A R IE S M BE e e L) RO ISk E TR
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1R BRI IEAT T 10, 60 S AEAS B AT M S0 2 00 5% B 3 5 ) 24 =5 A 77 A Bk LU0 0k il {3k
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(2] J.W.Wade, Benefits Obtained Under Illegal Transactions-Reasons For and Against Allowing Restitution. (1946) 25 Texas
L. Rev.29,31.

(3] (1767) 2 Wils. K. B.347 at 350, 95 E. R.80 at 852.

(4] J.Shand, Unblinkering the Unruly Horse: Public Policy in the Law of Contract, (1972) 30 Camb. L. J. ,pp. 152 - 153.

(5] Juliet P. Kostritsky, Illegal Contracts and Efficient Deterrence: A Study in Modern Contract Theory, lowa Law Review ,Octo-
ber, 1988 ,pp. 115 - 163.
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The Proceeds of Crime Act 2002, The Statutory Regimes For Criminal Confiscation and Civil Recovery, p.6.
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10] The Law Commission Consultation Paper No 154 ;Illegal Transactions: The Effect of Illegality on Contracts and Trusts, p.6.
11]  The Law Commission Consultation Paper No 320 :The Illegality Deffence, p. viii.

12)  See Holman v Johnson (1775) 1 Cowp 341, 343; 98 ER 1120, 1121.

13]  See F.D. Rose, Gratuitous Transfers and Tllegal Purposes (1996), 112 Law Quarterly Review ,pp.386, 388.



KEH &

o

B £ Ak 2 38 A0 B ] Sh

FUR o MR UNTE R 44 I8 35 B Everet v. Williams 8 v JEBE AR T — A>3 5 5 ] £F
03 g BRI, 0 Xk A B — YR A A Db LA, B e R At A TR A8 ik B T
ZETCRE ], AR B Ny St 1 AN IR AT D i B BT LA 5K A TR SR AN, il AN IR AT O AR A
HERAGIER o (HIEBE LT XBA WX — L5 10 BRIt o A BC, K308 )4 g LD, 25
B kAN R H R SEEIE T 2 A SRR U Z R B TSR BUR A TE R . X LT R
WL B T Iy A I RE B R A 2 A (R B 4% 29 7 sl IR 32 41 28 1) IR i S i
S JELA IR S, R T S B2 8 22 [R) Y 24 X R U1 gl 15 0 e I 3 A AR A AR
e, Bl T I A0 R AT AU AR AR B 4B BR AR ST, B TR A I A AR AL, A
IRy 33l 7 2 2 N =2 i) 53R A 53 R I S S5 A A o 2 e R e VO B AT
VAR AR A B0A T0 A HUE B (RIS BRI T 5K B0 4wl A B SRR BUE iRl ) .
P, D [ ik A 2R B0 A AR i ik A A Al B3 o & AR i, sl 947 %
NEAGHIME LU i Be 2 T 4E 37 % 7™ (9 37 3 1H 26 32 AT AT 35 B A B B 24 0. POMIEBE Y
RE R AR 54 TR A ik PR AR G B T AR (AN 3 S T — S8 BiE 1) B AR i A 0 i A
23 T I P L

MIERN R SC EUE,* AR E” Z IS S8 2 2 5 Tk & W P i 2 k3 5 1 B
R TSR VR IR I 1 L IE S AL R X 5 5 R T ) A ORI AR o B IE R i R
(1 1 2 fok 32 A I R A A XU, (R SR AT AE QRS M AR B IR E T RV R I
KA R T 920 5 5 5 R L0 55 5 ) BORE B 35 PR U T B R s D38 5 75 5 AR AR YRR B S BOE R
AR U R UL, X BT B B U AUV AR AR A R o i A AT
NI E T, u&?ﬂﬁ%ﬂﬁﬂﬂf’*ﬂﬂﬁﬂmﬂ(@7@#9& S 3o QAR AT LEMIAEAE L RS IR,
CHIAE" Z BRI T B S U A R BEAT I 2 A BR (AR X R i RO R R
iI:ﬂ‘ifZliiiFﬁFE%'J)ﬁixé\%ﬁ%%?ﬁé’éﬁﬁﬂéﬁéﬂE‘JEB@?@%;XU‘E%M{EE@%?F%?
A AR E ;s LA LA IR A 75 5E L IE U

MESCAT LA 0 B T A A A4 A, 6 0 25 1E IR 2 AR5 B A B
TR B, SR R 2 S EUR A o HYE 65 BUAT I AR B J2 24 SR FAE S — e, U X
— e A T T A LN 5 B S A vk I Rl ik 2 ﬂﬁlﬁﬁﬂs 1) KR 45 G, o SR S BRI SE B P A AE
R R % — PRI R A5 T, M B DA 1h 3 3 D B, e i/ aR ade o 1) 1 1) i PSS

= R IRIRIE WY B AME TR B 0E R B

BRI FT 5, B A I 2 A — B U B R 55 T 1848 R ok 1Y H N SE B R
TE 28 P L S e M 2 N Z AR A 2 )G , W E B MU RS 2 BRUAL TS FREZE .
(=) BT 89 K R AL A
LA ASEHRE—FIEREE
— W SN ) SEASTBESE W 2R0UT5 2 0 BN F7 AR m] VA 5T 1k 22 57, 3 B BE A A
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(15) See Peter Jaffey, The Nature and Scope of Restitution, Hart Pub. , 2000, p.222.

(16) See Saunders v Edwards, [1987] 1 WLR 1116, 1134.

(17) The Law Commission Consultation Paper 320, p.87.

(18] The Law Commission Consultation Paper 160, p.82.

- 107 -



(s #IriL) 2013 F£% 6 ]

AT T It ™ 9 7 3Ok Ak B kA TR AR Bl 2 A i 1 3 D 00— R0 2 K ) 52 5 s 2 4%
J7 B NGRS B HEE R, 45 T7 0 R ACHH e e ok 4 451 2% | T )k 0 2 B A 5 b o T L
il o ARARSR T — 07 2 AR ik Pk sk Z DA 77 A M 7 a8 R SO DR AT BE AR L Y 22
5 YR AE R S 1 88 (R FE I 58 R SE AR T SEPE AR IE , N2 U 2 A BE T 35 A
SIEAN AT RE AT 0 s 458 25 o P T e IR A RILalE— T RO 28 By o TR D IR 583 e — T Al T g
X T2 3 S B8 XU DA TR I, B0 )R] 8 K A I IR S R S A AR DR 15, T X S 4T A5 ] fiE
SEMA S NBRIVRE ST o DA RS A v,k B ml DAL Fe v AT OHY , s 7R iR i 1Y
Jr AR BERHT

S —, U5 2 g5 N7 S B0n] )9 58 PR R A 22 5 o

O, LR — AR 3R N ARl A A 22 B, I — T M P AR R R %
W LB WATHR 2T LT XI5 o A5 XU AR L lr 3 25 55 AT 7 M F2 4% 13l i L U
AL 2 AN 2, PR FE A o A R B2 Ll IR 22 &, BN RE 0 Y AN R R 45 3
BRSO G o R, — 8 3k g 1T L RE M 07 8 9 DR SR AR D 45 T RO B B T A 80K e U)K
EAE A R e R B R R

Fook, Z R RE R R Bl oh o R — T MR TR EA BRI — 2 2k, B3 B
SRR 1B A Fu i A SR B AT ik B i T R I A S T B R R IR,
SR UL, AR RE T ) HTE T ORI 00 B e L i S S ELIE TR AR 1 B R A
B WA EEAE A BRI B 5L AE o AE Kiriri Cotton Co v. Dewani 58200 JRIL AW —E
HET ) B AR SCAE T 1 TS M e 9% X — AT e BEE S T (S T IRBRAEA ) 5 3 AR5 2 3K
R AE |, (EHX 8 B SCRF 1 R RN BOIR SB VR , X B, P77 3 B A R R AR S0E AT X055
RAHAE W18 i JROW S, ¥ el BRI 7E S I B RSk 1 SR IR 9 H
(O AL T R IPOR R A2 By A I BER 7 BT 2% H RHON 8 e 2y 78 R B2 i) A BRAH
R 3 AR 2 AT, BAERIPORFH S I RS 2o 0 G, AR AR UER ST B AR B AR
BN A SE SRR A 0] Wo— B - KA AT RE T3k TEA , 72 L 22 it /) 38 DL &L 34
WA, WA B ARE AR Z AR e N Z . EIC i, Hal 9 sevh e i, 1
TE A KT A T I AU R IR LE (SR 7 PUBE T AR AN o (AT — 5075 2t -
RERBAW—T7 S5 T EN LT, B i T A SZ R 14781, 22 2k 3K R iE
AR (CEIR ) 55 195 %) o

e PR S S N EAEAE 22 5 o B AR AR U A 1) R AR T U2 R R R A 24
FANFE AT A IE G B, (E NS S6 1 R IE SR, — 5 24 53 AR A 1 125 1 A R
JEE 2 B W AR AT AR 1 R 1 n] REAE o AR 25 SR R AR X i N I M B A A AT i
AANTIE ", B3 X 58 5 A B B AR Ja PEAS JAs 19 00 N NS AL AT, LRl AS A 32 22
ez Fe A BRI R i e A A% mT RE R PR BT . (FIR) RN T X — i, HE 180 S5 AN
o5 198 ZR ARG Al SEALZ ANHIROR ™, AR X — Bl Jh A 3 52 31— E A BRI (25 178
ZRZVRE a) AUTE 2 F T AT RIS HE O M ol Pk s BOR PR MR, H Al T 2 Ak
BEA BTN RS AR 7 BEAH B 98

(19) See Beynon v. Garden Grove Medical Group, 100 Cal. App.3d 698, 705, 161 Cal. Rptr. 146, 150 (1980).
[20) Kiriri Cotton Co v. Dewani, [ 1960 ] AC 192.
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(22] Juliet P. Kostritsky, Illegal Contracts and Efficient Deterrence: A Study in Modern Contract Theory,lowa Law Review ,Octo-
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(23] 252 Cal. App.2d 711, 60 Cal. Rptr. 846 (1967).

[24) Holman v. Johnson, 98 Eng. Rep. 1120 (1775).
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25] See Peter Jaffey, The Nature and Scope of Restitution, Hart Pub. , 2000, p.220.

26) Bowmakers Ltd v. Barnet Instruments Ltd, (1945)1. K. B.65.

27)  See Tinsley v. Milligan , (1994)1AC. 340.

28) The Law Commission Consultation Paper No 154 Illegal Transactions: The Effect of Illegality on Contracts and Trusts,
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(31) Juliet P. Kostritsky, Illegal Contracts and Efficient Deterrence: A Study in Modern Contract Theory, lowa Law Review , Octo-
ber, 1988 ,pp. 115 - 163.

(32) Green v Portsmouth Stadium Ltd, [ 195312 QB 190.

(33) Bateman Eichler, Hill Richards,Inc. v. Berner,472 U.S.299 (1985).

(34) Juliet P. Kostritsky, Illegal Contracts and Efficient Deterrence: A Study in Modern Contract Theory, lowa Law Review , Octo-
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37)  R. A.Buckley, lllegality and Public Policy,Sweet & Maxwell, 2002, p.246.
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(39] See R. A. Buckle op. cit. 246 ff.
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[ Abstract] [Illegal contract or contract against public policy cannot be executed under tra-
ditional common law. If they were executed, restitutionary claims would generally be forbidden.
Such a basic legal rule could be partially justified, but the uncertainty and ambiguity of illegal
make its application in practice become too harsh and rigid. Many jurisdictions have created some
exceptional rules and use case-types approach to mitigate its opposite effects, but these efforts also
have too many difficulties to cope with. Maybe judicial discretions is a possible way out of the judi-
cial dilemma. So someone argued for the abolition of the general rule, others argued that judicial
discretions is the rational way, but lots of evidences show that the general rule will continue to be
allowed in Anglo-American law. Though the pattern of legislating discretionary rights has not be-
come predominant, the scholars’ efforts in setting out a list of factors guiding the court towards the

relevant points to take into account are of significant reference value.
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