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[ Abstract] An administrative organ does not always remain in an administrative law re-
lationship, but may form a non-administrative law relationship with others and play such other
roles as a subject in civil law relationship. The question of whether a contract on the transfer of
the right to the use state-owned land is for the purpose of realizing an administrative function
and whether such purpose is of a public welfare nature should be determined through the appli-
cation of the “proximate cause theory” or the “doctrine of direct performance of public func-
tion” , rather than taking into consideration of factors which are far away from the contract it-
self. The question of whether a contract is administrative contract should be determined by take
the main aspects and principal contradictions, rather than the secondary aspects and contradic-
tions, as the basis. Classifying contracts on the transfer of the right to the use of state-owned
land into the category of administrative contract means the escape of public power from the cage
of institutions, the expansion of the administrative power, and the reliance of market operation
more on administrative power than on market rules. This is contrary to the profound thought of
“putting public power into the cage of institutions” , the principle and spirit of “not doing any-
thing not authorized by law” , and the firm policy of improving the property right protection sys-
tem taken the Central Committee of the Communist Party of China and the State Council, deters
foreign investment in China, and undermines the internal self-consistency of administrative law.

Therefore and the concept and design of this generalized administrative contract is highly unde-

sirable.
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