BieHIs

T2 ) R 55 B A A

B

NERE. PRHIEAREFERERAERRIEER P, BHBE R BELE"H
MANEREEFTAL, )M ERIH AT LAENZL T SZRAETFALE LTI LR
P BB, Ad, KBS RRE G A RE, m LEL NS5 EREtT &
W AR Z AL B AR A TARSE BTN AR SR, VAR A PUEIE T TR &, 446K
HRA PR ERS LB E LW E R R A MEEFEELSEAAS OGN EL B, &K
BRSNS EMVE TP LT AR AL BB R R A S L —, EF A EAILL
E A AN RRE EEKESRENH IS LD, EA LS ERIANG FH
FTRAFHRREIFGEEEAF . A, ETRIFERAAREMTEFLAL NG B H
B RE L R ERT AR, 2L B ELS BTN TR EPTEETATRA,

FKERFFLS BELE L5 £XLEF EFad

gﬁﬁ,iﬁiﬂllk#‘;%#]ﬁ:ﬂﬁigﬁiio

B HE O R A FNE RS NMELLKEE & 2 —, P EHE R B M E 0 2 (F
PREUE 2T R o BT (R 55 T 3R o S R S5 ™ o AR
APHALINGE I ZARGG . SR, 1B S5 AP I8 IR PF CE AR iE S e ot S b 48, 30—
FLBCA WA FUE MG — 0% . RIS BOZ IR KL & SE X 5 22 F
T B SRR MER 52 17 HL B G VI B A AT & B a] s o R HAE Gk
F7i2:) (2019 B3T) #h4 1BLEE DRI LR B8 B AR AR R 9 45 It 1) 5 B 25K )
T2 R HE R ARCAT AT AE PR L i A S S A, SR M S5 i T B S ROA TR A
BN TR, SE I 2 ]t B A #2355 (Duty to Monitor ) P BEIE K w3k SEEE E
AR K o AN ZE R A S 4% (Melvin Eisenberg) 94, Wi 355 /2 8 it 3L 55 ( Duty of Care)
A EAAT T S I B S5 0 PR TN S S 2 S T 5 A R

(1) See Melvin Eisenberg, The Duty of Care of Corporate Directors and Officers, 51 University of Pittsburgh Law Review 945 ,
951 —952 (1990).

- 87 -



CERsRoE#IFR) 2021 £%2 #

ik NI AR TR M s A7 2 e R H R R TR IE 5 M X A m S
B, IRE R R W SO M A s PR, Sl A R A R R SO A
AT FATA W LA SRS 240 (4 P [0 7 B G AL I 23 w6 PRSEER , 7 1) S0 A0 Hh [ A mDA

—  FRE T R 55 B SR A 0 5 R

(—) BS540 1 0 9 2E R B

TIE W20 #E = B 55 IR T 2ok A T HOWHE S B R B ik i Pk 92 k. RAECUE
F51k) (2004 AFEIE ) 26 59 4% 56 63 S5 555 177 25 1 LA AlE B ER B ik h i 53 4%
BRI RILE , 7 B AT NAFAE R B0 28 5 M R sl KOs IR A7 o0, B2 0 38 A £ B AT
oAt BRI GURE A SR 308 VR =2 BT, (R AR S AT A MR B L P I S ik P e
LIRS, R RGBT A R E RS ) (BT A wlia BREN]) € EIEIESR A8 5 BT IR
TR ) S5 E  SC A B AT R DU B EE A AT RS R L B S5 (R R X
HAEAG B PRk i) 55 M B AT e, 5 2 A TSI 555 8 L5 e R
2005 AECARREMEIT )G , B 55 5 150 55 L [ pap et e 2 =505 S 55 R HE 2L, JiE
WESTFIRAE B R 50 MES T HE T R S50 B IE M S AL 5 AW A 2, HAE
2010 4FX5 pE Rt AL B TBUb S, IE R b T A R AW E S T LA B A ——
“BEAUEEMIE b T2 WA IR A s B S R A 0 1 O A T S e (B PR R,
A I H R RS A B e A wl ) S T AT DR, i 45 BB A% M i 2 BN Rl FEAS S
PR FAFAE R [A)R R IPEAIE 28w PRE (SR AN TE B B K Bsf i) s A R 1 12840, 703 )

WET 5 2, B W 55 SRR B S 2 vl £ BRI R R T b 1 55, B
BLAE R AR AR SR A A Flis B RS, WA AE R AR 2 5 X [n) R )
Rite L4 SR, o W S AN AT AR, B UE WS S m AL P i Bl
RN T W A A TR S I S BN O B A AT . — T R 2SR R R
S ERAR PP A B2 BT, WNAE 2008 AR5 25 5 AhEi 7 b R b IENE S IA ST A
A P B S SRR , N 2 AT A B AR R 52012 AEES 25 S5 il R R
LN FIAR PR E VR IE I S AN E R A B A E W TE . H — 5 i, iE
SR 2 Z X R R S B AT EOR T BR BB F IR T H 8 &8 355 I
B HLUNAE 2009 4F5 40 5 BURTHL T S, B IR AN W OR 0 S P R AU TR R A R
SEMHAL T 7E 2019 AR5 44 5 el 28 FE R ) PEHEE " “ B 2 A 857 X BT Wi H K
Fe N e S 2P R B R ST . EE BN BIEGT , UE M 20t 3 35 B X
F5 A A SE R A EER , W7 2009 4F5F 36 5 SRS ZeHp, B RN W AR AN S

(2) ZWEEE(TREFES U S W B vh [ o) 5 25 E 200 ), 800 5 55 B GEFRIE56) (5525 %) ik
A AL 2018 4EAR, 55 301 BT,

(3) CPEREESTEUE ST oE 45 (rat b R4 7 A3 A 61) ) ((2010]10 5)

(4) ZOBUE (R TAT AT — R TR E RS M) , (P ERE S FHE)2006 455 3 1,55 146 171,
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WRoKARHTT IR 24 - P B 22 RUBUR Z MR HA SEIC A, AN Ll LT
ICBOREN A, TR 25 ASE B TR AR U AT A E o S IE R, A RIRE LN Ik i
SHIET VB BIATBORIABIR T , Hoo o8 210 {5 B 8 1535 5TL N E iy 55 e
Skl —8

(=) BB L F- e AR 35 5

TEFRE AT AR RS U WP 52 B T 2 it 1) o = W S35 M B Tl 14 R T AR
o WEERNAPIE S0 E 2 3 3 5 1 b 28 mlAE R A8 Bk ) 5 42 SR RLE
FORSH RN Y TR RS A A A B O W S5 IR DU 22 =] B 28 K AR Y B R]
REAAE I BRGSO, T3 A RIS ATl ZERYBORE” L6 EL A RELLH T HILAY
REIEFAETE I, IR RREF L ST e &, A OZIES 42 2 =R
O E BB LS55 A By, i B ey 5 e B BUA T (8 w3k ) S BLE R IR AN AR TR
HBT, (A RIRE) 5 147 ZRBOREFMEN L AT BOR MU A Rl F A, 02wl 504 1852 55
FNE G 55, 55 148 Z00f 152 3055 T LAB2E o UE M 23 I AA) s F) L 20 Ak B S 55 2 75 T
IEITIR RIS 147 257 202, HIT 5036 IR TR~ BOTiE 55, i 2 Ja > BLh i S 557
A, T SRS o B S5 T Ak 7 NSO R A R, FANT DGR R S 15
S516, EORIE X DL TR A7 B T B0 = SOO5 AR B i G R i ]

B2, BV AR B SO BRI A 147 Z00 D2 8 55, 2% Bl L
A R FRRAE 51 CE T2 Flis SR ) S5 LG SCPR IR 2> 18 B At L™ S8 i g
USRI A T A AL S B S5 BRI A7 5 . (BT AR REAR51) 26 98 2%
B HE R BN SOO5 T AL RGBT 2 (1) TR AL B AT (28 R T
FOASUM] , RAPRAIE 2% /) B8 DL AT A B ZE 1 A7 A B LA B [ 5845 T 28 3 R 1Y) 2K
AL 3% Bl AR I B SRR A M 55 JE L 5 (2) BE A X 1 B A AR 5 (3) Bt T fige 2 )
Wb 55 BT BARDL 5 (4) RS0 2w ST 1 25 3 A TR T L, PRAIE 2 W) i B e 19 45 B
SR SR (5) B AN i i SR B SENE DRI BORE , AT A i 2 2 sl s Al
KL (6) 15 ATEGARL T T SR B R HLE 1 A B 55 . RIS K, 50 1 30
CEDEAT N S 4 TG S WORHFAISC AR, T IR A mlE ) GUEZR ) Bk 25K, i
B BAT R " HFAR A R — P47, AR 2 RIS SN 2 RIS 2l , 05 4 55 S I
A B2 R AT o BRI , B B S5 A UE A TR RS 3 TS 4 T b, (H5
UL AR STIE BIAR FLE AT LARR 5 e B, AE W 2 0 M B SC55 i A E B T I L
SEE R AN TR TR M S 0 e SC55 L E MR Y R

(=) BB U509 # o a#

Fe vl 2 ) B W SO A AR MY, Al AN T TS o — T T, UE R 2 ]

(5) ZWARKSPEILS S EE R 2TBOMASR, UM — R RIEBHIPLF (2019) 5001 £78) 298 =
(6] (HERERESFTBUR ST E 15 (AR R HEAF 11 M TUEAR) ) ((2010]14 5) ¢

(73 (RS BB MR AT B O E 5 (R HER ) ) ((2010]27 %5) ¢

(83 (H ISR W B DY AT BRI E 5 (FRHE) ) (2019041 %5)
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P & ald P = B 55 RIE U ek Mg — Mg . H— , RZRROUT , E X
FAEH R AN RS E A mPR S T E M e fathde” &, sl K
AZEHRFIHEEE N B W H 55 BRI ), k2 B LURTE B S35 R IT 7. 78
2016 4F25 88 5 KRBT R 102 S L RTE" RAFWE S ATHA T b, Uk 2 B s 28
AL =, BSOS AR S5 R sl M B 00 R IR IE . anAE 2014 455 69
B S TR X AL T MRS LA R S R R A
BT 1A, OO SO ARIERY A RO AE T R N B AR s AN, 7E 2012
SRR R YNTNE SR TR RN - Y& S ER R ARIDN- - e NS Ui =2
T H = R AT B A R AR [T 0, W B SC55 IR 2sidi o AE 2015 4R 91 5%
e S MR SN FEFAE LS R 20 BB R T T AR §i1 5 Josh 28, RS BUCA 304 it
WA RIS AR s T AE 2017 4F57 43 5 J5 IERHE” S8, B RXIEREAEE iE 2 0t 74
A AT HE K R 2 U H W7 IER B W o vk DR R R G B B 1
355 it — B ERIEHOR B R 577

J3—J7 ], BRSO R R TT A, B 2005 AR 90 B Bl i vk T A
B TTA R L R T (T UL TR E ) . AHEFHRNAS HEHR LW HIEH
FEH AT RGBT M 2R 058, WA s R I T AR T B S A NRHTHE il
SEEHAS G RGBS I EA AL 255 R O I M 2 X B R 5
SC55 BB BREE ) T A RS BRI SR i A% (AR I E R S i e st i, B
RS HE T B 55 M S T T TR AR SR IR N ANAE 2015 AR5 84 5 Rk R AN
2017 AR5 2 5 SO By S T, A B SR T S AR S I T | BEORA mIR B
FEF R AT R E T AR BRI T 22 A 0 1] S AT 3l R 2 AT R S
AR o FURT, R 1AM H s, 8= W SC55 0 s T 1) ) L5 48
et F IR, WGy S B PR IR M i o AR — MER SR R 2,
T I RS AR AR DR B B A A B R R A R R TR A R AR
R RETESRE R L . BRI UM AT, 2/ E o LR A SRS I o A
R T REAR B R A 5 | B A ST, A PRUEAFE B i H 52 R A SE B A By o
AENTT, AAE AP B A i D TR 45 B 2 R th s R R BUC 87 s A7 A2 HR
PR g R AIRSL AL R RSN 2B 4528 P W5 APRHR SR I 8] B, 50 78 73 I ] 6 ]
HUT s A1 BT SATAEATIE 1 s 0 2 ) 2658 5y R 554758 5 X o> w) 428 AR DL AT
BE 5 LM AU R TCE SR RO s A IR I SL S A 1O AR X S R iR
R 5 CUEZRIL) 5 82 45 5 94 ZRE5 5 2 )n , ol h 25 S AT A A Rk i P 4t o
P BRI, FECA FIREV BT Z B, Iy ) 2 i o 2 B 55 Toke R B 2R S R
458

I

N

st

(931 Z WP EUESR A B R 2T BU WRE 5 (KREA) ), (20088 5
(10) AICX 2019 4 9 ZEEAT R b T A R R BER &) BEAT 1 AN 29, G145 ST P4k |~ ST 445 kM4
P ERASHERE ST FRAEET BRI | T AR HIL LSRR AN SO Ik

.90 -



A &3 P k) Sk

(wm9) BB U509 2 K at i 3% AT AR

W 55 B LSRN i AT XE LA B X 54T, Tots T2 00 2 1Bt P 2 = g R
R, EIRE EHA AR, JE PR RS 2R A T S S PRI S
BEFRN AT EE U AT = S PR S5 I A S T 3 =5 SnT 4y S ik a7 o A A R AT T
#HA2 Nr R TIIETFCARNE) 8 122 52 HE AT o HAbAE AT FH Z LA
BN RE, R E MM AE TR T BB VA OC . TR E PN 20 w36 B S0 ok
F MR ERE REEXT 2006 2 2012 4 9172 N wl/AEBEAREA I SY ,95% LA /28 "l A4y
ABFAE AR ST FE F AR P THES  XARB T B A A A BRI TR B [EREEN
S ARPUTE S IR AW ELE S i A S TR R AT AR S BT A B A
FAAEXT B RPRE 35 B ORI R . Ak, MAE & Bt rh AL RIIE Rk E, ETiA
FE B R i T A AR S S B A A B TR P S b e SRR AR I
B /AT 8 i3 i NP B T e = S ) N e ) N (92 T ey = S 3 S Y F /A R R
BYE ATFBE AR RRE - ANBELAH T A R B AR5 o i, febr b A rl =R
EPEHA R TE” o LR RTEAUE N 2 B DS s 8 HOM AN [] 5 0y 3 A T IX.
B RE (AR E 2B R R GRS IR S AR BEIE &
CRFPATESR AR TE S 7 E R TR 22 R

HIH 22, JEFPAS X 4 3 S AR B g P AN A e S R e —, BT A RIS
Wit HA 2%, 215 T A 3 AR 1A RE I X/ Al B P 8 S o b A 7 4 T R A B A | M s
RIIFERMOE? GRS 23 Rl 7 75 = 75 B & B L BHL I 548 8% 7 R 15 B Pk R if:
AT R A SHATE AR L, 207 3 S RUEAD AR T E R SIS B A TR W s P
B 55 B W USSR TR SO 5 i N 2 SR R AE N RS e L i) ] WA T T
W, 5 2 BV LS5 HIRRA TR 227 L 2018 4F58 9 B ELIAMLER " 2 R {9, 7
e 112 & FAER AR FAEA B IRIC R AR B B4 757, A 7E & IRV 55 5
W ) i BRI ) WA AL R4S (RN &5 38 T H S22 Bl s st O A i S 21 3
EER S, AUz iiE e — IR G B g i ik B A O — 4 EZ A, AT G B 12
Ko EBELE S B TEUFA T SR 2 R B Y B S A w5 A L, R A R AR U AR
AHGE RIS AEER T RS b TSk B B L2 A, A SR8 I R B T U A5 it A
BN T T AL VA B s il PR S A A B R 5 U1 anit—ok , ANNTG R
Bl B TAN 2 B XG5 B AT, R 2 IR B s T S 5L R Ll i g i R

(1) ZWHEE CEFES Ak NG RIS , CBULIBIE)2017 4E55 1 11,55 176 Tt

(12) S WA (EEFMALE 5E BN R T , (BULI12)2008 455 3 W], 5 112 71,

(13)  ZWRGIE AR ORAR—Z BRI b & SAEPATE S WA IER—R B E A TSN SR ) , (&
PR SLH2015 4E55 1, 45 130 - 131 T,

(14) S EUER S TBUC STIGE B (P8 B ) BSR4 12 £ 534 A 51) ) ((2008 )24 5 ) 5 b [EIE M 247 BAk
T 15 (8 B B IR IR B FRERAE 12 ZTTEAL) ) ((2011)48 5)

(15)  (PENEHR B ERIZ B S TBE e 5 (4 - -2 - R4 (John Paul Cameron) ) ([2018)19 &),

(16) S WAHHE M 5 R EHIE S W i R ST BORIA S U i A — P P IRk BE Fl 45 (2018) 5T 01 1747 887 5,
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B L2 Al AL
= BRSO ST IR R T 2

M FEFISHF S BUORE A/ D2E3 B B 2 W &S Rl o sk LR ) T
PN S5 U IRRT B SR USRI T 3 SR, H A ST 2 B AR R A R
SRR TR L O L TR 1o A, TR R S R O R SO R
Xof Wi S5 T M L PR A LA B AL R R A EOHE , Bk A (A R BT
TEME 2Pk SRR IIR 2% . L7 1832 4F 3 A m) vk S o 11 7 3 o 5 0 0 ) K
TP B T, 5 TR W TR PR SR R S B e A X0 200 R, FRATTAS s 1 B B AR
118 2500 SR 37 65 T W S 55 11 & JRe D R P

(—) £BREFUFELSHGNEHS 21

1. EEUE L EHFHIBTAE

5 [ 3 S5 W S5 ) BB SRR AE S R VAT i BTG T ) IR SRR A R TR
VAR R AR W 55 A (Fe43 ) JBAT I 5 B4 Al 3% o X 5 3k [ LAE W 25178
AR g rpCs ) B A R RN P S5 A [, AR TV v G = B A R 48 551
DU S AN o RN 3 e e I S J e 2 v, o) 6 3 B a5 e T e [l g L2

IACE L M H S B LS5 85T 1961 4F Lutz v. Boak G, AL BEA I £ 31 Wa Bt
X557 — i) AR ERE G H S8 5 55 BT B TR S I S5 JE AT A W 1) R
&2 A%, ZA AR B #EFAEA 7GR TR, JLF A g W& T4 F 58%%
JEE ) 21T A8 PR DML A G 4 A A LAY A T W SCF S T AR I R R A 3K
Sz, B EX RS R0 S S E AN AG o ST R B R S = 00w
(R A DG, 1A X2 ) 0 R PR 984T . PR , 1L BE#E Graham v. Allis-Chalmers

(17) S WA (U THT AT — B T SRR S A ), P AL 25242006 AR5 3 1, 56 146 152K
R (A RNEE () ), AR A 2017 4R, 56 61 - 120 U1 i K% 3% - 4 Wik ) (SR TURR) , SR HE AR
#2018 4FRi, 55 400 T X R - K38 Je B LS FSE - ASSRAINFRIE 3] v ] 52 ke —— LA ik 2 52 ), il
ZETI)2013 455 2 1],

(18) WAL A I3 (A wlHEAY B S5 PRI 50) , P Il ) 2008 47575 6 M1 (S o B . (o s S B gl S 55 3%
Hastit) , CihaBlaa) 2011 AR55 12 075 i G0k - (257 i S SC55 IR o i B ARAL ) , CHEBGE I SE)
2018 4556 .

(19 EEE B SRR IR 5 R IR 23 06, g AT A4 - QR 1 B U5 h B A Rk S AT 2 55 )
I 227527 ) 2004 45 12 7 bl ep s CHE R 55 AR 55 SRR - 8 R A5 SO 55 S i as ) , (R
55)2014 455 2 1)

(20) See David Kershaw, The Foundations of Anglo-American Corporate Fiduciary Law, Cambridge University Press, 2018,
p. 155.

(21) EEERXFERFEEE XS EEEZHRILE K15 H A > 331 Stephen Bainbridge, Caremark and Enterprise Risk
Management, 34 Journal of Corporation Law 967 (2009 ) ; Lisa Fairfax, Managing Expectations: Does the Directors’
Duty to Monitor Promise More than It Can Deliver? 10 University of St. Thomas Law Journal 416 (2012) ; Ellizabeth
Pollman, Corporate Oversight and Disobedience, 72 Vanderbili Law Review 2013 (2019).

(22) See Lutz v. Boas, 171 A.2d 381 (Del. Ch.1961).
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Zrp R TE S B N TR R AN A T S0 S SRR MR — KRB ] R
TERE A B2 EHE I oeE SRR 55 BORAH SC I <5 30T, {5 248 120wl 55 193 Bl AN 52 20 i
JE, TCEDNE BRI B 405 TR, 1959 48, 2% RIR N 1956 4- (847 i3 2 2 2B Ik i 1
1100 —SERARSEEVFIR , A2 mlAE 1937 4R RISz Sz ZE i i i 21 40 5315 UG i5
BT BB, R RIS B JE S A AT Dy 5 RIMEXS AN B 5T, 38 Sf i B i sh i
M U AR G LA SN e B 1 2R AT Dy o YR B HE A AU U R A S A E
B, BRAR R A ARG DU AT A R BE , IX PR A AL (Red Flag) bRk 2 #5dE
U, 3 B 55 N — BN SR 5 R, A S R 5t ) LAA R
MR G AL, 45 iy B T M B SC55 AR TR ARl o 7RIS =+ 24 ] i SR P~ i S )
BT Ry A Nk AR By 20

1996 4F, ZAR 1 E (Allen) £& Caremark 58 FRHfEFE 1 % =5 Wi B SC55 IS5 HE SR Y BRAT
{6270 Caremark J&— AL LYUESFZE 55 BT i A8 AR Al o A2 R AT 35 956 [
PAFRI A IEFE M S T N (A 1994 AF FEp DL A F5 45501 3¢
ST 2.5 423670, IBARIEREAGRY RN , FREE S B0A A &8 A 51 T A0SR JBUFT 10 i i Sl
AT o LGRS R S T I S R N — B S B SO AU
WP A RIS AR B S R, X R BT HIHERY IR, (H IR AR 200 H #0055 1
W b 5o 128 BA ST S WOE DT AR, TRl TIE B ) s S HE 5 (2) sl % HE
O A IEAE R AR 3 RO AR Dl s (3 ) B g B SR BBGE R OE Tt R B LR B2 1F 5 (4) I Rh 2R
PREHE S ECT IOAR AR o (AR BRI, B R B SEER A AT & , Caremark 21
T VS N E R AL, A 2009 4R, Citigrotlp Inc. FRFEHAERIE) IXE P, BARVRFR
2N A HEPAOBAT i 2 AR A B T 7 S i KUK , 0 RESE 24 B 8 20 Rl AT BT
e RS R o SR A R Y R OR BB RO 0 R RE B AR T, SRR
AIRBN A A 55 KU A8 B2 58 A — 4 (5 i T35 B I BRI B GR AT, i 75
Caremark ZE7EHIE A5 AT LA e 208 il AU R 31 i Tl b AT IR G 1R T — s il 30

2. BB N EWHTEEL

PG b B OS5 5 R P S R 2 T HE S e 55 AP A E SO
N FE , ORJEREEEA 7)) (Model Business Corporation Act) 55 8. 30 450 #hfih S 55 I AN N

(23] See Graham v. Allis-Chalmers Manufacturing Company, 188 A.2d 125 (Del. 1963).

(24) SR (U THTRIB T —— BT HE R S A , (P EE2B4)2006 4255 3 11,56 146 71,

(25) ZUWEHR (REFEF N L5 H B R o E R85 5 E 2 50) , 8005 55 E g QIEZRE3E) (55 25 %) , i
e At 2018 4FR, 55 286 T,

(26]) Cede & Co. v. Technicolor, Inc., 634 A.2d 345 (Del. 1993).

(27) See In Re Caremark Intern. Inc. Deriv. Lit., 698 A.2d 959 (Del. Ch.1996).

(28) See Hillary Sale, Monitoring Caremark’s Good Faith, 32 Delaware Journal of Corporate Law 719, 733 (2007).

(29) See In re Citigroup Inc. Shareholder Derivative Litigation, 964 A.2d 106 ( Del. Ch.2009).

(30) See Robert Miller, The Board’ s Duty to Monitor Risk After Citigroup, 12 University of Pennsylvania Journal of Business
Law 1153, 1158 - 1160 (2010).

(31) See Charles Hansen, The Duty of Care, the Business Judgment Rule, and the American Law Institute Corporate Govern-

ance Project, 48 Business Lawyer 1355, 1356 — 1359 (1992).
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PR R, AW I B A BT IR TE A R : (a) HEATH, DA MM RS
A AR 5 7 AT s (b) #EF 2 m0E 22 012 il DR AT (D SR I RE =7 e TR g
( Devoting Attention to Their Oversight Function) B, i DA —Z 72X UE T & F AT N A
AT BORIEATHATE . T LAR 21, B S 55 7 36 [ R S0 b 7 Jm B il SC55- Y 0 , X A7 Hip ik
Lutz v. Boas .Graham v. Allis-Chalmers il Caremark Z= i f5 DLEIIE, {HE W S , B n&
S5 T S S5 RS PR Bl 2 E R ST R S

b, 5 DR B 5 I 2 PR R A B . 3% I B AR A Bl DL )
S5 3 I B IS VR ARG RARENT B S & S5, BRAE R AT A A Torad 7 52 1982
A TER S K ML FE Y Joy v. North 28 AR B (Winter) [AJFEUESE T3 — i )
FEHIE 2T B A AR A28 AR, LA 2R 55 38l 37 9 3 A WA 2l R A 4 1Y
SRR 2 1985 4, A1 Smith v. Van Gorkom ZE3 — 5K B S35 1638 i vh 5 | 1)
FET, 87 B SCo5 0k BB L) b BRI P R = LAST , FOAt 3 0 F A
2 H 2 C T A R B 5 01, T A AT G SE 5 W S T ik 225 T 58 4
WA F o — LN E R T Ok SRR E S AR S el A H AR
ANEDLN Gl WA /N 25 IR T A R B i Bl R T S L SE B0 SR
Van Gorkom ZEHRANT [ T EZITIE , i B N R 29 0 A JHEH RIE ek 1 373, i
25 )] DARR L 2 HE B o 00 B o BT o, (RERLERINE 38 A WL ) (Delaware
General Corporation Law) 5 102 (b7 ) FMLE , 24 rl FEASRRLA SN b HERR # 3 3 F f5 L X
FHTHE AR R PE R G 858 55 ARG S T N B R T A S 174 55
ST L ASE G HPORAR AN IE 2 AR 45 BRI, DUIAS T A B i B o o = 5 S

AR E R A, P AR N I e AR 2006 4 Stone v. Ritter Z2H1  FE TR IEE LA T
S Z T TR 2 I S5 B XUTIR AR B %58 v, AmSouth FRAT Ay HE P X B
AR BE T SRS AHAR ML $2 58 T R8T Sl ity , 5 BUHAE S J) 2 8% 5 ST 1 5000 3
FITT G BARBE R Sl R R IR o R BEAE A7 B rh, — J5 T 8 4F T Caremark 227
SRR SCA5 IO £ L S B ST S A PR IE : (1) SR 8 R BCR @ AT
TS B B ARG (2) FE Ay 1 XA I R G A B U A 25 IR s 1, il A
G T e OGRS B R B, 75— J5 T, ¥ B £ Guttman v. Huang 5 1% 16 FBE il

(32) See Charles O’ Kelley & Robert Thompson, Corporations and Other Business Associations 7" | Wolters Kluwer Law &
Business, 2014, pp.326 -327.

(33) See Joy v. North, 692 F.2d 880 (1982).

(34) See Gagliardi v. TriFoods Intern., Inc., 683 A.2d 1049 ( Del. Ch. 1996).

(35) ZUWAT A (A RIFEF MBI S ARERFST) , (o 2% ) 2008 455 6 19, 5 84 1,

(36) See Smith v. Van Gorkom, 488 A.2d 858 (Supreme Court of Delaware, 1985).

(37) See Charles O’ Kelley & Robert Thompson, Corporations and Other Business Associations 7", Wolters Kluwer Law &
Business, 2014, pp.326 -353.

(38) See Del. Code Ann.tit.8, §102 (b) (7).

[39] See Stone v. Ritter, 911 A.2d 362 (Del.2006).
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MO0 535 BB IR ( Good Faith ) FH XS 7 1) WaBF S48 9T S SU 55, - EL TR MR i B b 2
XPE R SU 55 RSE S I LSS =T, R B S RS S R B TR .
I, BEA BL A7 3045 ( Stephen Bainbridge ) TA K W 55 U5 28 0052 55 43 27 9%, 8 i
TR RS S5 — B 5 1 B R U L A B, 2N LR T S FE S B i S5 B R
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[ Abstract]| In its long period of law; éaforcenient practice, China Securities Regulatory
Commission has gradually shaped the, éonceptiol “duty of moritar’ io hold directors accounta-
ble. Some regulatory documentsiand industrial self-disciptine regulations have also increasingly
emphasized directors’ subpervisory responsibilityninithe governance of listed companies. Howev-
er, this so-called duty of monitor not only is questioned for its normative basis, but also has am-
biguities in its connotation and applioabie conditions. This is not conducive to promoting the
standardized governance of listed’ companies, and sows hidden risks in security law enforce-
ment. Both the existing law enforcement practice in China and experiences in other countries
show the sufficient practical necessity of the director’ s duty of monitor. China should clearly
provide for this obligation in the upcoming revision of the Company Law. Furthermore, the duty
of monitor should include the following two aspects: first, the duty to establish and improve in-
ternal control, information collection and monitoring systems; and second, the duty to carry out
timely and active investigations when noticing abnormality in the company. Meanwhile, consid-
ering the differences in the time period, degree and legal characters of their participation in cor-
porate governance, independent directors and other non-executive directors should not be trea-

ted the same as executive directors in the eval uation of the duty of monitor.
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