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MELE, IFLHERRTHYBETEEMAN R EE TR ILEREH ZZ
FRARANSERFEFTRAERABGI N, — BB EBREETXAKNMG 2
9, AR B3 BT R ARAA) 043P BN 6 AP0 05 E B A, BB KA T R
JE Y B AP AN R A e g — B e P R A A AR P R R A
SR A B R A A R % AL B FRAL AN 89-F i sk AT . KB B R AL & AR A
FRM A BB R A AR RS A RIRISE ARG Peik WA S0 7 X REREET £ A
o35 B A8 T,

KBIR:AKREFTXREZ HEAKA ARKRZ LEREMNE ~EHKSF

FHEL, PaM2H0k KRR,

TUEBR T 20 il 80 AR ARHE AL ALET , iR 2RI 1T H 4532 IR, U229 AL
WEREy R, BRI R K e L AR R A A B R M MRS B B B 7 HOR
AN AT HIFT R L2 BRI BT =, AR2R0RT 23D L B (B TR YR T2
R g HE AR R A2 ) Rt B8 (05 AR IR T 2888 AR SR R A Q2 e
ef02) o (HR, SR 2 T2 B B 1 A A 28 P DU 945 B A B N e il A e B
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(1) See Katarina Trimmings and Paul Beaumont, International Surrogacy Arrangements: An Urgent Need for Legal Regulation
at the International Level, Journal of Private International Law, Vol.7, No.3, 2011, pp. 627 —628.

(23 Z XA (R A I A R BRI ST ) , Bt 2ol B Wt 2016 4R, 25 28 T,

(3) Z0ade (% EUAE R LEEFY) , P IRIBOK R4 R 2016 4R, 57 5 0L,

< 177 -



CERsRoE#IFR) 2021 £%2 #

T, — 26 AR VFAC AR Y B R M Dl it 1] S i A5 1R ARA LB IR IR Hh A B 7R U5 T A B
HREA AR E KRR LE 2D 5 BB — Ir e R I R . (H
I, S RAT E A X VAL S AR ACRE— T (BXU7 ) K A BRI T AT A
BER L BAR AR P B TR IR A0 R A, X S BURPE N AR IR AE 20 - fi
i E AR TR R R UG R . ASSCRE) ™ S EBRACA R & 3L

AR — AN E AR PR LB SR 25 1 &2 2% [l 45 AR 22 oA oG
BRI A X 15 2 0 T A S 1 XU R L2 1 g ot A S5 1) B A Y A 0B, XA DG 24
P NEEARAN AP IRARTE AN o ST S35 2 1, 25 7R A2 B Al ) 8 W Y A
FERTFNL L) ety =5 AFUREAS AR AR i S i 3R Tl e R S B8O AR
JikAT” (procreative tourism ) [A]EH, Hy L7 AR R B (limping ) A% 26 75 & (B3
KA B A RO 55— [ P A oA s T e i ) o 7e s B, U R AR
JLEME ARSI T, e B U R AR F R R Z B AR L o) H A7 [ Bk
JZ R IR T R RE E ARG — e . I, A AU 2 et i I Bt o v, %
TAREET R AR BES A R, AIF 5 AT 2236 Ok B AU AR 2% OC R Y s B R 1, A
“H AR ORI A PR T I LE R 2 B R R R LB A
BEHENGFHEEA G (right to respect private and family life) , A B Z IS 5328w X,

—  SERERMER  ANAR TR R AR E T

QPRI = A AP AR AL AR B N B I e b e st 2 a5, A
REF I TRECEEN A D Ef AL A BRI 7 ZELS 2o,
U [RIPE QS 0 A A= 35 PR SC R AR A I ORI X ) kAL WA Tas AU i U E
JE AR BLSERR o T H, A T HABIR P A A B I B T B il U S N2
JE AR RN AR oy o X S B R RE AT Q28T S 4 Rt RO A SR TE ™ i U o o
gy TAREAEA D E Z M I B SRt R o A R i 5 A 11 1 e AU 2R AR A A L 224,
1117 LS rh— S ] 58 B )k LG AN JE AR S 2 e SR TRl e ifpin L) R TR AR 4 B

(4) SUWRR BHL AL E R RIBHIIT) , Bt th ik 2019 4ERT, 55 93,105 1T,

(5) WS 5es ARP W R ERE  3& N 45 [ SR X AR VPRI AR s SE I BRI ik A fif 22 55 [
RV TCARACZE s B 35 [ GBI FAN G [ R4 1L Tl M o A 2 5 i A — S ] SR A0 FE A I e il ) 24 )
G TC TR D& AR IR 37 12 , T2 TR A8 B R I g oAl DG i A ], See Claire Fenton-Glynn, Internation-
al Surrogacy before the European Court of Human Rights, Journal of Private International Law, Vol. 13, No.3, 2017,
p. 546.

(6] See Michael Wells-Greco, The Status of Children Arising from Inter — country Surrogacy Arrangements, Eleven Interna-
tional Publishing, 2016, p.468.

(7) $Egeit, FSEHENAEATREX 15% -20% , HEALIEAL 1500 T3t 20 EEP BRI HEBOR
—AFIB B A A TN (AR BRY2017 42 A 3 HE 19 i,

(81 ZWXHCHK : CABRIFRACA 2 3 B 5 TR AU 2 L A A 1), R TR IIESE) 2016 455 3 1, 55 146 i,

(90 o, BORA W5 BE 12 b1 4% (Australian Family Law Council ) 75 # 72 S A1) M7 5 8 1 HE A7 6 5% 7 06 2% ) 3Lt 1L
SERFFE o6 Ak (AR ZE A e A A A TR SR IA I TC %8R . See Family Law Council, Report on Parentage
and the Family Law Act, December 2013, p. 86.
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ME 2RISR o O, 5 208 85 [ AR 9 A [ PR SR 5 (4 LA A0 DR i
T A B A ™ A ok

5 FE QA E PR R BE A T X R 8 S 22 S 2 ikt . Horp R4
REILEZ PR TR AR M FE e e oy A p Rz — Y 1 PR E 2 R
BRIN D, [ PRt oAy b B s e 1) 1l B A 2 RS 1 B s A2, i 44 249 [ A5 SR 25 1
KZ Y5 [ AR IN TR, B~ YRR B S N 2 — o ™ B fQ4 28 1 50 2R DA B A
PRITSE A [ A 22 DS L T AR 7 BT B A Y P A D BOR F AR R
G HRE S FE PR AL 2 UL T — 4% P MLV 25 Q2 I R ) s ML U 25 o AR, {EL L AT e
HRE R AT ™ 1 A Tk A5 B B, HL DA 45 [ XA 22 )RR A S7. A7 Aok 22 57, B
T I P 2R R, ANHERA DR 249 B T B A 2 1 o DRLIHG , ST (80 A ] Bl P X
DR Q2R A JEE 1 2 S = A R o 2, 7 I B B TR e R 8 R 0 i ™ Q253
TRAR A — E E PR L A T B8 —

(HURE , — [ B AR e [l B AL LU I i85 [l AR 2 (] A A A R T o % T4 [ K
T MRS BT QAR R TR AEAS [ 5 N AT P, T LA 13 A Be b ]
PR AT 5 2, B ARSI AR S B (R B 0y 3 43) i S0 o X TR
T, MR g i 1 S SR BN, — B3 FH e 16 AR 10y [ R [ 3 (A B st ) s L3
FROEH S T 35, 0 _E RIS 5| AR Ml o S IA Bk S L) AR A A 1k A2
WL BE s E K Z ik, AR B S IALE R R TR A FARA LA X FIa#E
5 AERBE E R e AR IR RSO0 T, ZE T2z ERA A U EL Y 25 1 LSOO AL
FISCAE A A E R ST, ik et [ K — e 2 32 5 | A 3L R PP Ok B A4 RN I I 2 1%
AT IR ZAT AR AR L2 5 0k e b I A7 A S R L LW
M TR AN AR Y, X AR 4 ) A2 e Y R B RL 12 v, ME DA PR R HE AL
RS RZILEZ R TR A B ERE LS Bk, SR AR T X R im0 B E R E
P, PR TR AR 105 RN LR, 75 2R G0 FE PR RAL LN Z S0 5 | AGE 95 B R
TSR T 5 o AE RGN L, A b B8 B 2 0 By 2 1 RIS A RN A e 5 ] ] P

(10) See John Tobin, To Prohibit or Permit; What is the ( Human) Rights Response to the Practice of Internaitonal Commer-
cial Surrogacy, International and Comparative Law Quaterly, Vol. 63, No.2, 2014, p.351.

(11) See D. Howe, International Surrogacy - A Cautionary Tale, Family Law Journal, Vol.38, No.1, 2008, p.61.

(12) See Hague Conference on Private International Law, The Desirability and Feasibility of Further Work on the Parentage/
Surrogacy Project, Prel Doc No.3B, 2014, pp.20 -28.

(13] See D. Gruenbaum, Foreign Surrogate Motherhood: Mater Semper Certa Erat, American Journal of Comparative Law
Vol. 60, No.2, 2012, pp.475, 476 -479.

(14) A0, ZEHEAC BRI 20k e b 11 5K 1 1] B s BT B0 s BT A T el e 2, JLE A M50 S i o (T i Be il K

(15) See Chris Thomale, State of Play of Cross-Border Surrogacy Arrangements - Is there a Case for Regulatory Intervention by
the EU, Journal of Private International Law, Vol. 13, No.2, 2017, p.468.
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JE DU Z AR AP, 0 8 A T) Ry T skt T AT, DU AT 5 7 4 JE AR Uk 125 ] %€ ( Mennesson v.
France) U0 sp i T[] 25
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AL A RIE R ) o 7RI L Az B e ik B B 4 TR |, 3 6025 [ 2R 40 ] R
PR B H BRI F2 0k AR Ah Bl AR S O 1 3 R R ICIE AR A E KA 1R

(16) 2015C NASHRIEFEMBIER (F52) )55 35 SFHUE BRI ESHE 7 00T S2AS DR AR SR, 258 1k UE B 52
A

(17) E=AFAAEISC EZE A e 2 UL (2020) 3 1081 Rw) 90 5 R I AP 45, (2020) B 01 [RZE 6438 5 RFEHL 5,
(2020) i) 0825 F&47) 1457 5 R P45 . (2020) % 0183 [ 908 5 [ H P45 . (2020) JI] 0104 [ 4] 89 5 R
FIPeds . (2019) 5T 02 [ Z 13918 5 R H| e 45, (2019) I 02 R4 10045 5 R e 45, (2019) il 1321 R#)
5083 5 RFHH Y5 (2019) B 0114 Ry 7612 SR H P45, (2019) B 03 K% 6372 S RFH P45 (2019) J1]
0104 4] 5965 S R Hpe4  (2019) # 1221 ) 1205 5 RFH P45 (2018 ) H 03 KK 22336 5 RFH P,
(2018) #0106 4] 12551 SR pe45  (2018) £ 01 2K 7948 5 R FH|ge 4 . (2018) 5L 0105 4] 2575 SR
FH A5 (2018) 18 0306 R4 13309 5 KA A5 (2018) iy 05 R 3328 5 Reefi |45, (2018) 55 1121 KH)
3180 5 RFHPeA5 . (2018) 5T 0114 [ ] 4168 5 RGP 15, (2018) 1 01 [ 4587 5 gy 45 . (2018) 1%
06 [N 762 5 RFHPe A5, (2018) B 03 R 9212 5 RFHPA

(18) S (5 B R TR RINE SRR SR ) , CRHUIE24)2017 4E5 6 39,56 105 1T,

(19) See Mennesson v. France, Application No.65192/11, Judgment of 26 June 2014.

(20) CEEERZI)E 16-7 FHE , W AN Z R 55 4 T S0 22 BT AT RS B4 HLAR 169 JRflE, Bl A
NSRRI A1 BTN BE A o 1T LA R [ R 3 i, SR B TR A e T — 4 AR IR AL 1] 4 15000 75BR
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H U % 18 LB F R R B PRI

e Fd - M e AR, L2 fee EE P I U A o A Lo P (O AL A 249) 55 8 2%
A RS AN AT AR RO EAT 2 S8 A B . BRPARE Be 2 9, %5 A0 AR 75 YA
AL 2 DA S Oy TR GORMAUR], RLEOWAHEE F R TR R AR JLE R L AL
= WIRA I, 25 3 BOLPURE [ FROS AT AE i A B P 5 1n R A S 4R B JLE B 1y
A EE SR, S ISR 10 BB AN 32t o Rl , A LB AR 4 [
FEE , L RBAE 32 38t N AR 2k AR N Ak K Z T BRI 7= 24 OLEE R 45k &, 7EAR
7 )L G ZAT SR AE R R R B 00 T, 15 B 2 R B A I Z R SE TR AR %
TILZERE N By AR LR 536 SCHE T2 R AT BRI AU, L S BUL B ARk
AR AR L 52 B, IR AT A L2 doe HE A 2 JsUU o mT L, RN ALK Bt 25K A 02
JLFE S ZRAEACRE Z ) A HE DRI 2R, Sl v LS AA N AR 3 R 45 5 T 9 T BRI &K

HTF ERIFEH BN ABGEBERZINGE , ik EI 4R RROLHZE TR R, D4
A o AT I S 1 R AL A 29) 56 8 40 M AR BRI AE Bl IS
FOA3 2 100 B R V25 [ 58 (Foulon and Bouvet v. France) HHAR EI I ABGEBERIE H . 1%
S R E DL B RACA I A Dy i, SR 48 B EEATUA B9 AR TP AT DT, B MO AR
BEAE Ay {5 3 L BT H R AR T A AR 2

(21) See Mennesson v. France, Application No.65192/11, Judgment of 26 June 2014, paras.51 —58, 62, 99.

(22) See Mennesson v. France, Application No.65192/11, Judgment of 26 June 2014, para. 60.

(23] See John Tobin, To Prohibit or Permit; What is the ( Human) Rights Response to the Practice of International Commer-
cial Surrogacy, International and Comparative Law Quaterly, Vol. 63, No.2, 2014, p.325.

(24) See Mennesson v. France, Application No.65192/11, Judgment of 26 June 2014, paras. 96 —98.

(25) See Foulon and Bouwvet v. France, Application Nos. 9063/14 and 10410/14, Judgment of 21 July 2016.
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TEFRBELETE BIUGE b, WO AR Be s i 042 L 38 5 4650 R AT L IR R 0S8,
T B A MA L 38 2R 1A A A1 R 2 A (Paradiso and<Caimpanelli v. Traly ) Hr 45 31| 8
B2 TR KRN AEESE AR I A e AR T, — X 2R R
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AR LE R AR S SRR AE TN A ZERC ] B R A RAACEE S 4y BORL L ZOT 5 B
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(26) See Wagner and JMWL v. Luxembourg, Application No.76240/01, Judgment of 28 June 2007.

(27) See D v. Belgium, Application No.29176/13, Judgment of 11 September 2014, paras. 59 —60.

(28) See [2008] EWHC 3030 (Fam).

(29) Paradiso and Campanelli v. Italy, Application No.25358/12, Judgment of 27 January 2015.

(30) See Paradiso and Campanelli v. Italy, Application No.25358/12, Judgment of 27 January 2015, para. 69.
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INTFEE2 R, WRRF TR ERA KM LR H B B, FaREHIRE S
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JER RS, TP R AR S Z 8T W I AR BIAR . X RS AR B ACR 75 2 5
W S R I BB R 85 A . BRFCACEEAS AR SR BRI A REAE ik 2 [ 1y 28 2Rk 34
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(31) See Paradiso and Campanelli v. Italy, Application No.25358/12, Judgment of 27 January 2015, para. 80.

(32) See Claire Fenton-Glynn, International Surrogacy before the European Court of Human Rights, Journal of Private Interna-
tional Law, Vol.13, No.3, 2017, p.558.

(33) See Paradiso and Campanelli v. Italy, Application No. 25358/12, Judgment of 27 January 2015, paras. 148 — 152, 157.

(34) See Paradiso and Campanelli v. Italy, Application No.25358/12, Judgment of 27 January 2015, paras. 175 - 178, 197,
215.
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[ Abstract] Procreative tourism and limping surrogate parentage are the results of differ-
ent attitudes taken by different countries on surrogacy. With regard 40 the transnational recogni-
tion of surrogate parentage, the impartance of* genetic links hetween the commissioning parents
and the surrogate child has been highlighted by the Esiropean Court of Human Rights in inter-
preting the right under Article\8 of the European‘Convention on Human Rights (ECHR). This
position has also led to active recognition, by ‘contracting parties of ECHR of the domestic legal
effect of transnational surrogate patentage on the basis of the right to the respect for private and
family life and the need to protectthe best interests of the child. A state’s position on the rec-
ognition of transnational surrogate parentage essentially involves an appropriate balance between
the protection of fundamental rights and the maintenance of public order. It is necessary to ad-
dress both the legal obstacles arising from the transnational movement of persons and families
and the demands of a state for the maintenance of moral ethics and social order on which a bal-
anced legal order in the international society of cultural and value pluralism will be formed.
China should implement the principle of the best interests of the child, take genetic linkage as
the standard to adopt a transnational recognition mode and a transnational adoption mode to en-

sure the stability of surrogate parentage.

(FTHERB X L)

- 192 -





