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[ Abstract]  The private law understanding of the protection of personal information
played a fundamental role in the development of the personal information protection system in
China. In legislative debates over the Personal Information Protection Law, whether to add the
expression “in accordance with the Constitution” in the law was a very controversial issue. This
expression was added to the law in its third draft, signifying the change of the underlying logic
of the personal information legal protection system. The Personal Information Law is a basic law
in the field of personal information protection, rather than a branch of civil law. Because of the
high degree of asymmetry of the relationship between the individual and the information proces-

sor, the high frequency of information transaction, and the spillover of processing risks, person-

al information processing in modern society has gone beyond the traditional private law relation-
ship between equal subjects. Therefore, the theoretical distinction between rights and interests
in civil law cannot be applied to the constitutional protection of personal information. This paper
suggests that the right to personal information be established as a fundamental right, and as both
a subjective right and an objective value order above the whole Tegal system and used to coordi-
nate the private law mechanism and public law mechanisynMor the protection of personal infor-
mation. The right to personal information is in nalure a bundle of rights\\which can be justified
by interpreting the human rights clauses on the freedom of personal>communication and human
dignity. Firstly, the freedom and ptivacy of correspondénce\is a constitutional basis of the pro-
tection of personal informaticn.\ Secondly, the right to personal information can be theoretically
incorporated into the scope of protection of hsnan rights clauses in the Constitution. But consid-
ering its generality, this right should be)interpreted in conjunction with other concrete rights to
make it more operable. Thirdly, the right of human dignity provided for in Article 38 of the
Constitution is also a constitutional basis of the protection of personal information. A person
should not be spied upon, mentally oppressed, manipulated, discriminated against, or exploited
in the processing of his/her personal information. Therefore, a differentiated multi-level struc-
ture is necessary for the protection of personal information. The dominance theory on the protec-
tion of personal information has limitations, as is indicated by the decline of the notice-and-con-
sent mode. In this sense, the goal of the protection of the right to personal information should be
adjusted as ensuring the free development of human dignity without intervention by others. The
switch from the dominance theory to the theory of development of human dignity is conducive to
regulating the use of collected information, breaking the information cocoon, easing the tension
between the protection and the appropriate use of personal information, and effectively guaran-
teeing the self-determination of the individual within the individual-platform-state relationship,

while preserving enough space for the develop ment of the data industry.

(FTHE% 5. 21EHh)
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