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[ Abstract| The first case of facial recognition in China has drawn wide attention be-
cause it involves not only the question of how to strike a balance between the protection and
commercial application of personal information, but also the question of how the law should
properly and reasonably distribute the benefits and risks brought about by science and technolo-
gy. The judgments of the courts of two instances both recognize the natural person’ s right to de-
letion, which is worthy of affirmation; meanwhile, there are also six defects in the two judg-
ments. The judgments tend to support the interests of industrial development in terms of value o-
rientation, and thus have made a selective interpretation of current law in favor of personal in-
formation processors. In terms of social effect, such judgments are not conducive to strengthe-
ning the protection of personal information, as they are unable to either effectively encourage
natural persons to actively uphold their personal information rights and interests when they are
infringed upon or form a strong deterrence against such infringements by personal information
processors. In judicial practice, three questions relating to the trial of similar cases are worthy
of thinking. First, how the judges should make a reasonable/interest measurement in a case in-
volving a new technology that can easily cause social risk and whether they can simply compare
the conflicting interests represented by the |two- parties without censidering real or expected
risks? Second, in new-type cases, shouid judges make efforts to, €xplore the basic trend of legal
development in the corresponding field ‘and try to maketheir own judgments in conformity with
such trend? Third, how:id consider consequences$.in the dealing of new-type cases, so as to tru-
ly achieve the unity of legal effect and social effect, and enable the judgment to have demonstra-
tive significance that transcends the\individual case? The so-called technology neutrality is a
misleading pseudo-propositior| heécause technology not only is within the system of science and
technology, but also acts on and shapes the real society in which we live. Facial recognition
technology has attracted the attention and caused the concern of the whole society because the
public risk it brings overflows far beyond the science and technology system. At the legal level,
on the one hand, if a developed technology is mainly used for committing crimes, the conduct of
developing and using such technology may incur legal responsibility. On the other hand, if a
technology can be used for both legal and illegal purposes, the seemingly neutral development
and use of technology may become illegal under the condition that the actor has subjective
knowledge or intention to help others commit an illegal act. With respect to facial recognition,
three adjustments at the level of values need to be made in order to responsibly shape the devel-
opment of technology. Firstly, to give all stakeholders the opportunity to participate in the
process, and to actively consider the demands of all parties involved. Secondly, to fairly and
reasonably distribute the benefits and risks brought about by technological development. And

thirdly, to adhere to the value orientation of being peo ple-oriented and empowering the people.
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