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% AMME XA SRZ AIMEESI GG P B R FF R, 2k, B R E K B AKX Lk, iR P
Rk B B A4, 25 B 3] AR M) 32 RCE 95 35037 2t ) FRAL I

F4#A :Schrems I1 & HABHIAF “AoWAE HEZELE MARZEEYE
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2020 4F7 A 16 H , MK HIEBEAE " Schrems 11 52™ Frik oy 5 [ 4 i 42 37 i i S 1 (R
FLARRANEZ) ( The Charter of Fundamental Rights of the European Union, FHR“{5EE=E)" ),
WA A BRSNS A R vl kR, PR R SE Z 18] BR AL JE ™ DR T 538k, ik
VR 2 fa P ) cdl DR 7 b o & TR) 253K (SCCs ) BB TA M TR, RV Be ol JLgk 2 A
R AT Al 5 FLACT DUR UMD FERE I 5 78 (5 P v 5 ) 2 55 PR et 64 7 5080 %
I, AT B IR T SRR R S5 B PR CE T 15 P OR3P LA (DPA) ] DL 5 i ¢
IR B i L ') Schrems TT 22 B P28 R IEAS RO, AR 1 WA 12k B ok 25 JLAE
SR ZUSCRAEAR R AT 3% 20 P Al A8 5 A e A T s R SR 500 325 5 U 2l M

(1] See Schrems IT, Case C-311/18.
(2] See Case C-698/15, Tele2 Sverige and Watson and Others; Opinion 1/15 on the EU-Canada Passenger Name Record
(PNR) Agreement.
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b VA A A 7 ) B8R DR AP K 2 LT B ) DAt o BRI i B XS Digital Rights
Ireland 527 “ EU-Canada PNR 58" S5 52 % 4] phe Joz ik S5 B 58 o 10 990 22 i L7, B0 687 1 s
R T SO, BRI AR R S 2 A 1 3 T AEAAH] o [ 5 42T
PRI Ay 2 A T ALY PR B =T, 15T ZH 2L (WTO) B E Th 1 B Ah A o 2~ B
AR, LAGRE Gk S 1 A B e R L o A O LR R VR B R, HEANSURT X 52
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5, (R M CAE T8 IRAFK S B o DL 2k e i R — e i af
P11 2541) ( General Data Protection-Reégalation) B il i { FEF ) i€ T 1E H T8 = FE W 7185
TRIPKT” 15515 PR L I ST AR, 5 = 1 1 25080 7 vk G 3 T 3 B X
AR A 5 3 DR, 24585 = 1) S P 32 AR i 2 X 3 PR SRS e ol s e
T4 G (BT 5 52 ZN XA M AT B, MR 2R X (BT ) 55 7 45
55 8 T A I IR IR T (B =) 45 52 (1) ZRMUE I M b BRI L , L AR
TEARIECTE ) 27 47 208 B AN AR £ AR RRIE RS o " ™ ks 46 287 1 5, JK
i e SR o [ A8 ST YRR Tt 0T 8 57 e B0 R R Bt O H B L F R S
it Z A AR LR R 4 L) SR B U AR, AN BRI HE ST — AT AT DL LA
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(3] See Roger P. Alford, The Self-Judging WTO Security Exception, Utah Law Review 697, 697 =759 (2011).

(4) See Kristina Irion, Schrems II and Surveillance: Third Countries’ National Security Powers in the Purview of EU Law,
https ; // europeanlawblog. eu/ , it J 15 [A] i E] [ 2021 —08 =16 ] ,

(5] See Digital Rights Ireland case, Joined Cases C-293/12 and C-594/12.

(6] See EDPS, Assessing the Necessity of Measures that Limit the Fundamental Right to the Protection of Personal Data: A
Toolkit, https://edps. europa. eu/sites/ edp/files/publication/17 —04 — 11 _necessity_toolkit_en_0. pdf; EDPS, Guide-
lines on Assessing the Proportionality of Measures that Limit the Fundamental Rights to Privacy and to the Protection of
Personal Data, https://edps. europa. eu/sites/default/files/ publication/19 — 12 — 19_edps_proportionality _guidelines2 _
en. pdf, Fe Ui [A) A [R] [ 2021 =08 - 16]
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TRAPARUER GE— , (AP — 222 A Al T A R 32 3 L) A AR 4f Schrems 11
SR Bt 07 S A DT NS & (I8 ) WL E BFAR S5 S2E ST e AR Y DR
IKAF-CFSCEIR ), (B ) 8 IV B A4 skt — 20 i, 5 BRR B i) SE R Bk o

(=) TR 36 A F AR 3t 6 5o 72 4 o

Schrems 11 58 Z {if , Wi W & 76 28 18 L5/ Ve il B 4 1 rieis Bs B i sh it = AR
HT T3 TR RSB A MRS Y, 2240 AN H A ISR AR 12 A4 [ KA RR 2 18 7870
PEUE , BT AN B A sh Ak 3 A AR5 A 29) ( Convention for the Protection of
Individuals with regard to Automatic Proceéssing of Personal Data) [¥) 55 4% 24 [E AR MR 15
FEOrEVGE o SEPR b, S R I e o E R X PR B G e A T S
AFF NI B T 51 SR 22 U0 X i1 B “ Schrems 1 227 -y, Ok B 22 1) 15 [
LR 2 TG (bR 1 G ) 2% AT B 5 B A% o 1T AE Schrems 11 28 Hp LB
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FEIBIE AL H AT I8 — VAL 3 G D0 T T 4R b 70 DR e i it DA PR B 7E 26 =

(7] See Kristina Irion, Schrems II and Surveillance: Third Countries’ National Security Powers in the Purview of EU Law,
https://europeanlawblog. eu/ , f T i [a) i [] [ 2021 - 08 - 16 ]

(8] Big Brother Watch and Others v. the United Kingdom, Application nos. 58170/13, 62322/14 and 24960/15 ( ECtHR
May 25, 2021).

(9] See Jan Xavier Dhont, Schrems II The EU Adequacy Regime in Existential Crisis, 26 Maastricht Journal of European
and Comparative Law 597, 598 (2019).

(10) See Elisabeth Meddin, The Cost of Ensuring Privacy: How the General Data Protection Regulation Acts as a Barrier to
Trade in Violation of Articles XVI and XVII of the General Agreement on Trade in Services, 35 American University Inter-
national Law Review 997, 997 —1036 (2020) ; FWEH: . 57 5 BE A T BORR AL (— B IR 25 0)) ) , ik e
M)2019 F55 4 #,55 123 W1,
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(11) =T EDPB XHZZE WA FEF %, Z W htips://edpb. europa. eu/sites/ default/files/files/filel /20200724 _edpb_faqon-
cjeuc31118_en. pdf, fz it i [a] i} [a] [ 2021 - 08 - 16 ],

(12) See EDPB, Guidelines 2/2018 on Derogations of Article 49 under Regulation 2016/679, https://edpb. europa. eu/
sites/ default/files/files/filel/edpb_guidelines_2_2018_derogations_en. pdf, Fz T iJj[n] i ][ 2021 -08 - 16 ],
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(13] See Theodore Christakis, After Schrems II; Uncertainties on the Legal Basis for Data Transfers and Constitutional Im-
plications for Europe (21 JULY 2020), https://europeanlawblog. eu/2020/07/21/after — schrems — ii — uncertainti
es —on — the — legal — basis — for — data — transfers — and — constitutional — implications — for — europe/ , 5% I 15 [1] i [A]
[2021 -08 -16],

(14) See EDPS, Opinion on the EU-U. S. Privacy Shield Draft Adequacy Decision, https://edps. europa. eu/sites/default/
files/publication/16 — 05 - 30_privacy_shield_en. pdf, F¥1 17 [m) i [A] [ 2021 =08 - 16 ],

- 182 -



JG “Schrems 11 5™ Bt 1 Bk 3 84 5 56 U 20 7 4 B 4 o o it R K [ Y B

SO ABAPETT 18 5 55— 5 1A, KRR 50 5 50 Y 2l e o 38 1140 22 AR e DR O 1) 55 = [ )
BE BV 21 M A3 5 B R RE A PR3P K o (EDBOR A2 AL R DA D, B dh A 3t A e
TIEA BRI 24 L) S350, A E R PR SL K R AR KA TES 2%,
KRAS AT it 2 = EUE DR KPR i) [ S 7 14 0 O B S L R 42

2. MBI ERESHRAR—ROISMIERTHF

HESTHGURIAGE A SGERE™ “ AR S0 (EXT T B0 [ i B 205, iR
[l AR5 — B SN ™ DAy i St 57 20 GUHCA A R A [ A e 52 o AR M BiISR R,
HCAESE P o 200506 2 25 Fof 25 P FTBIR ], TR ™ b B 10, A P AU Tt A o 52 B
FARIT 21 515 BRI REE . TICTEEE) HLRE 1 7 o 2 B , LASPA 52 Wi B AR ALY 4
il 2 75 A A At S DA F R I o AR IEE o PR b B A 227 A PR

S, WIS ZH SN A A BT, BV 42 IR 5 S M O s 9 1 T 000 4, IR )
NGH 25 S5 A% i ) BR (AN X — A5 T SR 2 4 4 i ik DR AT £ R 2SO T AT 0
AR & AR S B AT A4 52 5y BRA A A AR5 58 R R i 75 4+ 4 b AR SN
5 I AR L, 33— S TEAR A IE Jr i 1O S G gk R ATLAL T RE DA A
R R S R SRR AN X 5 o FR il e /0 1), I HL 7 PRI AR = ] i i FH R A ke 25 5
UL B0 TR I PR A R TR ST AL BT bk A o\ A PR A e /D A e 3T, 81 O R 2 4
HLVESAMER) (APEC Privacy Framework )55, Xt BR8N 5 #8722 & B AT HHAYEAUT 27 o
T35 W BAR AL RS R AT S AR PR IRAT A A A T R BR A e , ARG A A
AN 32 20985 XSS 11 7 B AR v PR A P i, 08 L2 b A X T 124 45 R P A B
R AR5 ) BRI S R SR . £ Sohrems 1T 582117, W AT RUBERRBR 1 780N E
I BE , {—BERE PRI A ) 3 W v TR) 2% 0 247 SRR il WU 258 R e i 11 5030
PSBE BN T, X B QR S 505 (BRI A, ol A D G i) 2R AU it . {HJR: Schrems
152 )5, a3 AR PR B R i 2 Ji, #0038 = [ A0 S i AT 58 0 ME DA, BE =7 —
SETE UL T 1 T BRI FE T , 3 5 BOA [F St 5 5 3l T B AE 53 %) R 7 iz i I o

5 NRRBRIE I A R, b <yt S R — B Bl S sl A 7 4 i gk DR HLAS) ( DSB) A H
AR AR IR AT BEAR RTINS AASURI DR AP B o B9 Dl A5, 5 2 8 3 ) 54 52 2750 1 L2 19
BN LA XA 5 1 17 L JL4F, £ Tele2 Sverige % \EU-Canada PNR 55
S, MR I e S8 5 ) B A BRI SR T3 10 RS s B K RS A
AR RAHE SR ) S5 58 B FA PR AP ML A B BAT R AR 20 Ry, SE B AR A TG 1 2 RS = 1
NICHUG RIS AR 14T s WA B XS BEA sEo M E A IEH U FE R s 00 B
AT LA RIS N B LA 5 8] B4 8 A 1 B EL A 4 RS , -t A S sz S v ol s B
HURFIA S FIEANRILE . IEANA 2 BT, QR 25 4R AAESL) /Y S2 BUR 1l
BRI K B NI 5 B TR Sh Bk 7 , iR 2 S E R A L B S E AL T

(15) See Anupam Chander, Is Data Localization a Solution for Schrems II, 23 Journal of International Economic Law 1, 1 -
14 (2020).

(16) See Donald H Regan, The Meaning of “Necessary” in GATT Article XX and GATS Article XIV: The Myth of Cost-Bene-
fit Balancing, 6 World Trade Review 347, 347 —369 (2007).
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(21] See EDPB, Recommendations 01/2020 on Measures that Supplement Transfer Tools to Ensure Compliance With the EU
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[ Abstract] The Schrems II case has a significant impact on the EU’ s cross-border data
flow legal system, which is built with privacy and data protection as its core and requires that
whatever cross-border data flow instrument is used, it must ensure that the third country can
provide the level of protection of fundamental rights and freedoms that is essentially equivalent
to that guaranteed within the EU by virtue of GDPR read in the light of the Charter of Funda-
mental Rights of the EU. Under the influence of the Schrems II case, the status of the Charter
in the field of data protection has been further enhanced, and the EU intends to make it a global
standard. The application of appropriate safeguards has become more stringent, and supplemen-
tary measures requested by CJEU will increase the compliance costs of entities operating outside
the region; EDPB will play a bigger role in data protection but needs to coordinate its functions
with the EU Commission; and the incompatibility between EU law on cross-border data flow and
international trade law has become increasingly prominent and the EU is in urgent need of more
space for the operation of its regulatory power. In light of the Schrems Il judgment, the EU has
published a new version of Standard Contract Clauses, clarified ‘tie additional supplementary
measures, made more specific the standards to be met by third country surveillance legislation,
and promoted the EU’ s digital trade model agreement. However, doulbits on the rationality of
EU’ s regulation model have not been_ alléyisted, especially considering that problems such as
the imbalance of multiple values, lighly political overtones ) and lack of classification of cross-
border data remain unresolvéd.\ On the basis of the Cybersecurity Law, the Data Security Law
and the Personal Information Protection Laws, \China has now built a preliminary regulatory sys-
tem for cross-border data flow with tecurity as the core value. But the regulation of cross-border
data flow in China still has many problems, such as imperfect supporting legislation, poor oper-
ability of rules, imbalance between multiple values, and lack of internal and external legal link-
age. On the premise of fully guaranteeing data security, the free flow of data and the protection
of personal information should be further promoted. To solve these problems, on the one hand,
China should improve the security assessment system of data exit and establish the data classifi-
cation and gradation management mechanism on the basis of absorbing the EU’ s regulatory ex-
perience that is reasonable and suitable for its own national conditions and improve the protec-
tion level of the individual’ s basic rights. On the other hand, confronted with common opportu-
nities and challenges, China and the EU may strengthen international cooperation in many
ways, for example, realizing the free flow of data in specific fields through international agree-
ments, and jointly shaping the connotation of important concepts such as “reasonable public

policy objectives” and “essential security interests” in digital trade agreements.
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