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[ Abstract] The same rule applies to the identification of a good-faith counterparty in un-
authorized agency in a narrow sense and to that in apparent agency, i. e., the counterparty is
unaware of the absence of authorization, and such unawareness is not out of negligence. Since
the rule on constitutive elements of apparent agency is more stringent, such a path of interpreta-
tion will not result in a complete overlap in the scope of application of the two rules. In princi-
ple, a good-faith counterparty has the right to choose to request the unauthorized agent to per-
form the debt or pay compensation, of which the amount should be expectation interests regard-
less of the subjective condition of the unauthorized agent. However, the interpretation that the
scope of liability for damages assumed by an unauthorized agent is expectation interests does not
prevent a good-faith counterparty from choosing to claim compensation for reliance interests from
the unauthorized agent based on specific considerations. In exceptional cases, provided that an
unauthorized agent is unaware of the absence of authorization and such unawareness is not out of
negligence, a teleological restriction can be imposed on the first half of Article 174 Paragraph 3
of the Civil Code for the sake of balance of interests and sysiemic coordination, so that a good-
faith counterparty cannot request the faultless unauthonzéd agent to perform the debt, but still
has the right to claim damages, except that the scope of compensatien is limited to reliance in-
terests, which in no case may exceed the henefit'that the counterpaity could have obtained at the
time of the principal’ s ratificationsor in the authorized agericy. This paragraph can be interpre-
ted as building a statutory tule of risk sharing between the faultless unauthorized agent and the
good-faith counterparty. A bad-faith counterparty may request the unauthorized agent to com-
pensate reliance interests. In such a¢ase), it is necessary to determine the degree of fault of both
parties by considering the good anbad faith of the counterparty and the unauthorized agent and
the reasonable expectation of the principal’ s ratification and other factors and to combine the
rules of the victim’ s intent and comparative faults, so as to determine the specific proportion of
liability. The counterparty’ s awareness of the absence of authorization should not exclude the li-
ability of the unauthorized agent. Otherwise, it will lead to an imbalance of interests between
the two parties. The exercise by a good-faith counterparty of his revocation power does not nec-
essarily exclude the liability of the unauthorized agent to the counterparty. In the case of appar-
ent agency, the good-faith counterparty can either claim the validity of the agency in accordance
with Article 172 of the Civil Code or choose to apply Article 171 to exercise the right of revoca-
tion and claim liability against the unauthorized agent. Such an interpretation neither results in
the counterparty receiving protection beyond its reliance nor increases the risk of speculation by

the counterparty.
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