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[ Abstract| The crime of sexual assault by a person with care duties is a new crime add-
ed by Amendment( XI ) to the Criminal Law of the People’ s Republic of China, adopted by the
Standing Committee of the National People’ s Congress on December 26, 2020. With regard to
the legal interests of this crime, there is a dispute between the singular legal interest theory and
the compound legal interest theory. The former can’t lay the foundation for the punishment of
the crime, but the latter can. This crime protects female minors’ right to sexual self-determina-
tion, and their healthy development of sexuality and normal sexual psychology, but social legal
interests such as the normal operation of educational and medical institutions, public trust in
these institutions, and sexual ethics among near relatives are not included in its scope of protec-
tion. The subject of the crime is a person with the duty of guardianship, adoption, nursing, ed-
ucation, medical care, and so on, and thus this crime is an identity crime. In determining
whether a perpetrator is the subject of this crime, the formal and substantive aspects of the per-
petrator’ s special duty need to be taken into consideration. The substantive aspect is decisive.
It should be determined, firstly, whether a female minor’ s’aeéurate judgment of sexual self-de-
termination is affected by the special duty of the petpeirator in light of its specific content and,
secondly, whether the perpetrator is under an“abligation to protect-the female minor’ s healthy
development of sexuality and normal sexizal psychology. It is not necessary for a person with the
duty of guardianship or adoption-tg fully meet the formal kéquirements prescribed by law, and it
should not be easily assutaed that teachers in trdinitig institutions do not meet the requirements
of the criminal subject of this crime; dogtors ira one-time medical relation and illegal medical
practitioners can also be subjects of this ¢rime. A person with nursing duty may be regarded as
a miscellaneous provision for (the\subject of this crime. The objective aspect of this crime is that
the perpetrator has sex with a female minor, including having sex with a female minor or making
a female minor have sex with him. The establishment of this crime does not require the abuse of
dependence on the educator, trainer, etc. as in German criminal law, nor does it require “tak-
ing advantage of the opportunity of influence” as in Japanese criminal law. It only requires that
the perpetrator has the status of a person with nursing duties. Moreover, the victim’ s consent is
invalid for this crime. This crime does not require the continuity of the perpetrator’ s conduct,
and usually the continuation of the special duties is sufficient for this crime. In the case of an
error of cognition on an object of this crime, the establishment of this crime is generally denied.
This crime may be committed by an omission, and the act of a recipient of a runaway may con-
stitute this crime. This crime is not a crime that must be committed hands-on, so parents etc.
can become indirect or even joint perpetrators of this crime. Sexual assault on a female minor by
a person with special duties constitutes either an imaginative concurrence of this crime and the

crime of rape, or this crime alone.
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