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[ Abstract]| In rape cases, the prosecution and the defense are both faced with certain
difficulties in the application of evidence. The secrecy of the specific circumstances involved in
rape cases and the privacy of the relationship between the victim and the defendant lead to the
one-to-one characteristic of the relationship between the evidence of the victim and that of the
defendant. Meanwhile, the emergence of new features of rape cases in recent years, mainly in-
volving changes in the type of object of rape crime, including the rape of a person in a specific
identity relationship with the defendant (such as a lover or an ex-wife) or the rape of a person
in a specific profession (such as sex worker or paid escort) , has led to more troubles in the ap-
plication of evidence in these cases. This change brings not only new threats to women but also
a higher risk of a miscarriage of justice to the defendants or suspects in rape cases. This is be-
cause, in the above types of rape, there is a higher possibility of extortion between the victim
and the defendant due to failed negotiation on the price of sex service or retaliation between a
man and woman due to failed relationship. The voluntariness of the victim in rape cases is im-
mediate or changeable. For example, the victim may give hei-consent to the defendant before
the sexual intercourse but withdraws the consent wheyy the sexual intercourse actually happens.
In particular, there is actually a kind of half-¢orisent behavior in<rape\ cases. To let only the de-
fendant bear the legal consequences inlsich cases is alsec@ kind-of judicial injustice, which is
not in line with the purpose of “¢riminal law evaluation. ‘I'nis brings great challenges to the evi-
dence-collection by investigation organs and the Judicial decision by the judges. At the same
time, it also made it difficult for criminal \defense lawyers to put forward effective defense opin-
ions. Therefore, even if the {“rape shield clause” has the special value of protecting women’ s
rights, it will lead to the risk of infringing on the defendant’ s right to a fair trial, and result in
miscarriages of justice by investigation and judicial organs if it is introduced into China in its
strict form without exception. Therefore, China should not adopt the model of the “rape shield
clause” that completely excludes exceptions. Based on the need of balancing the interests be-
tween the defendant and the victim to the greatest extent, as well as the need of ascertaining the
facts in rape cases and protecting the defendant’ s rights to effective defense, equal trial or con-
frontation in court, China should establish the rules of evidence relating to the victim’ s human
character on the basis of drawing on the relevant rules in the British and US evidence law and a-
dopt a model that applies to the victim’ s human character evidence only in exceptional cases,

that is, a model of limited application of the “rape shield clause”

(FTHE%4HE. 2 5H4H)
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