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g 1 S AT BOUR BE I AR 5 T 0 EAE B 4 1931 AR L AR AT UL
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“ N YeBR B C a5 | B S A B 1 B B KR IR AE
SBCAR B KRS T BRAGIG h wh ZEIR ELA T AR 5 fE B AS L Bl , AT AR g ANk ™
S O B B Al A G T A R B 5 i SR G T R AT O H I R
A, USSR IR D RGBT R B IE G e EAE A, R E IR S
FEREANAH 2" MR XHZAT A BB SCA LU o A ol DL, 12 2% K A A9 TS0 1 DA i B A7
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TIONEHNE 2D IERANE, A 2 AR 2 A e Bk 22 ORI B, R BOE”
- EE ™ JE BEENE™ S D T B Sl T AR AT T U A R O A D S A 9 S 5
RN o J5 BT B AR AL T SR U s J2= T 2 A, (ESELATS A T AR, it —ok , e 78 2 e
RARFNT A T P ECRESE R . Aad, Un s AR e ik S A L
P, XIS e BRSO T — B b A A Z Ak — B S Bk IEA B A
WIRFAHEIE, 805 2, HA W R B AR A A ) R B A R MR A T 65T
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(18) Vgl. Stiirner, Der Grundsatz der VerhéltnisméBigkeit im Schuldvertragsrecht, 2010, S. 329 —330.

(19) WAL« (O RL e o 0 3 1 S HE Y | (B8 R) 2016 4R 3 01,56 102 BT,

(20) See Humberto Avila, Theory of Legal Principle, Springer, 2007 , p. 83.

(21) S ULak=2 22 AR AU ik i L RN, (Tl S kk 2 A Ji ) 2022 455 3 .

(22) Vgl Kirchner, Methodiken fiir die judikative Rechtsfortbildung im Zivilrecht; Die institutionenskonomische Perspektive,
in: Riickert, Seinecke ( Hrsg. ), Methodik des Zivilrechts - von Savigny bis Teubner, 3. Aufl. 2017, S.490.

(23] FFE AW AR R R A IS B AR S R ZUEW] Y A, R AN A A3 SR T S 1
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JR, 55 168 BT, BTAERIIN A 2815 S AR R R HRAR AT 0] ST AL XS B2 35 00 AR 0 SR E 251, 310 340 O B e ik A 1Y
— B A () 7 B2 2 X (hermeneutical postulates ) 5 5 78 #4374 HETE FTHEZR (1) 18 FH 2\ X (applied postulates) , See
Humberto Avila, Theory of Legal Principle, Springer, 2007, p. 83.
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TEXDHF T, e BIERAE h G Fe PR R BAAR AL, B T IEAUE R AE i o L
B I AR A A T RS GH ol KL AR AN ER S8 5 HA T o F AR, I (e 1
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A M A AR 50 OIS T I8 28 k1 e L 81 B U Ay o A S 12 O 8 , LR
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TP EIUL/ 9] S G R IS T U A T R A S 5 TR AR A i T B T (40
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[ Abstract] The principle of proportionality is undergoing a paradigm shift and gradually
breaking through boundaries between legal fields. However, despite its reputation as the “crown
principle of public law” , its path to private law application has not been a smooth one and its
legitimacy has not yet been established. Against this background, it is necessary to rethink the
origin and nature of this principle. In normative terms, the principle of proportionality did not
originate in public law: although it was “invented” in the constitutional field after World War
IT, it can be “discovered” in the German Civil Code at the time of its enactment. The cross-le-
gal field justification of the principle of proportionality thus eliminates the need to bypass the in-
fluence of public law on private law and frees it from the burden of public law in the process of
transformation. In terms of its normative nature, the principle of proportionality is not a princi-
ple in the sense of principle/rule, but rather a meta-norm outside this classification intended to
guide the application of principles/rules . Proportionality derives directly from the idea of jus-
tice and constitutes a universal norm that permeates the entire figld of law. For this reason, the
proportionality of the scheme of distribution of rights and obligatians;, whether in individual legal
norms or in a normative complex formed by a principle/exception relationship, constitutes the
basis of the validity of the principle of proportionality. As to the questionof who weighs the pro-
portionality scheme, it depends on the result/of the distributiomrofipower at the different levels of
legal norms. The principle of proporitonality, as a congretization of proportionality, is used to
regulate the balancing of noims, In principle, the legislature possesses the prerogative of law-
making. Through legislative balancing, it sets 4 proportionate distribution of rights and obliga-
tions between the relevant subjects. in private law norms and authorizes the judiciary to make the
balancing only where it is not possible or appropriate to do so in advance. Private law norms in-
clude state legislation and private norm. The former refers to private law norms created by the
legislature and judiciary authorities, whereas the latter refers to private law norms created by
private persons authorized to create norms regulating private relations by the State through the
delegation of part of its legislative power. The principle of proportionality is mainly applied to
the former to regulate the balancing of legislative and judicial processes; in the case of the lat-
ter, it functions only as a last resort where private autonomy is excessive or insufficient, and it
does not conflict with private autonomy. The principle of proportionality not only differs from the
prohibition of abuse of rights in terms of conditions of application and legal effect, but also com-
plements its function. The principle of proportionality also provides an operational framework for

the concretization of the prohibition of abus e of rights.
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