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Chinese Civil Code in the Eyes of German Scholars ;

Insights, Confusions, Misinterpretations and Prospects

[ Abstract] The promulgation of the Chinese Civil Code ( CCC) is a milestone in the de-
velopment of Chinese law and has also attracted the attention of foreign civil law scholars. Ger-
man scholars have commented on the CCC from the perspective of structural arrangements, spe-
cific institutions and value orientations. In particular, legal figures with the most German char-
acteristics, such as Stéorerhafiung, acts in rem, Abstraktionsprinzip, obligations of protection,
and primary and secondary claims, are selected to compare with the CCC. Structurally, German
scholars believe that the CCC has borrowed the Pandectic system but is still relatively thin in
terms of the stock of norms. Some articles are too simplified and the use of references is too
rare. Substantively, German scholars affirmed the establishment of basic principles in the Gen-
eral Part and the provisions on civil subjects, but questioned the approach to gross disparity. In
the Book on Property, German scholars believe that although China generally adopts the Princi-
ple of Separation, it does not distinguish between an act_of obligation and that of disposal. In
the Book on Contracts, China’ s system of remedies for Bireach of contract is considered to follow
a unitary approach. Specific performance is conkidered to be realized ot through claims, but
through civil liability; there is no fixed erdér-in the availability. of yeinedies. Protection obliga-
tions do not constitute a supporting-ooncept of contract law\ Regarding the compilation of per-
sonality rights in an indepéndent book in the CCL, German scholars’ views tend to be neutral.
In the fields of status law, which has large differences in legal norms between China and Germa-
ny, it is difficult for German scholar§ ¢ iriake in-depth comparisons. In terms of the Book on
Torts, the CCC is deemed to be\mainly a continuation of existing laws. In the eyes of German
scholars, although the CCC is to a certain extent insufficient in protecting the weaker parties, it
definitely stands at par with the existing civil codes. However, its innovative parts still need to
be tested by time. Although German scholars try to give objective judgments, factors such as the
parsimonious expression of the provisions of the CCC, the ambiguity of the systematic relation-
ship between norms, the different connotations of the same concepts in China and Germany, the
lack of understanding of Chinese legal practice, and path dependence have led to confusions,
misunderstandings and misinterpretations in German scholars’ discussions. Due to the diver-
gence of the interests of Chinese and German legal scholarship, there is still room for further in-
depth exchanges between China and Germany in the fields of quasi-contracts and chattel security
that Chinese scholars are more concerned about. The promulgation of the CCC has injected new
impetus into academic exchanges between China and Germany. Going forward, Chinese and
German scholars need to create platforms for interaction with a calm and pragmatic attitude, in

order to enhance mutual understanding and trust and promote the integration of legal cultures.

(TTAEG R R thAn)
.28 -



