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The Dilemma Faced by Courts in Pretrial Participation in the Compliance
of Enterprises Involved in Criminal Cases and the Way out—From the

Perspective of Standardizing the Operation of Public Prosecution Discretion

[ Abstract] According to its external forms, pretrial court participation in compliance is
mainly divided into three types: the policy type, the administrative type and the mobile type.
They have such positive significances as avoiding the situation in which the criminal suspect is
in a state of uncertain progress for a prolonged period of time, shaping “the court-centered” liti-
gation pattern, and providing a powerful judicial safeguard for economic and social development
and the protection of citizens’ legitimate rights and interests. From the perspective of compara-
tive law, all foreign countries treat the court review of the deferred prosecution agreement as a
way to limit the discretion of public prosecution and, with the exception of the US, which adopt-
ed the formal review mode, all of them adopt the substantive review mode. However, the argu-
ment that, based on the need to standardize the exercise of public prosecution discretion, the
court’ s pretrial participation can be applied to compliance-based non-prosecution seems far-
fetched. Admittedly, applying the existing pretriil“participation types-directly to the compliance
of the enterprises involved in criminal casesjwill undoubtedly help tq 1nprove the progress of im-

an analysis shows that none of

b

plementation and make full use of\*}oeal resources”. However
the three types of pretrial pariicipation in complianceé’is'able to eliminate the resistance faced by
compliance-based non-prosecution. Not only\so, all the existing types of pretrial participation in
compliance are formed to achieve the'goal’of stabilizing or restoring social order, which is essen-
tially different from the objectives_of courts’ pretrial participation in compliance by enterprises
involved in criminal cases, namely to limit the prosecution discretion and safeguard the legiti-
mate rights and interests of enterprises involved in crime cases. As for how to design a new type
of pretrial court participation in the compliance of the enterprises involved in criminal cases,
firstly,, a response should be given to the question of whether a court can participate in the com-
pliance-based non-prosecution, which is related to the function orientation of the prosecution
and in essence a constitutional law issue; secondly, a right relief type of pretrial participation
should be constructed by taking into comprehensive consideration the rights-based litigation
view, the defects of relevant provisions, and the obvious disadvantaged position of enterprises
involved in criminal cases; and finally, specific matters of the right relief type pretrial participa-
tion should be constructed in light of the subject, condition, time and frequency of application,

as well as the content, method, and result of the review.
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