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(7) Alvin Sng & Yi Heng, The Distinction between “Object” and “Effect” in EU Competition Law and Concerns after
Groupement des Cartes Bancaires (C—=67/13P) , 37 European Competition Law Review 179, 180 (2016).

(8) PHRHMSCEALNE L ISR St B2, T2 WL i 2 b3 22 A B (R ) 3 AR BMAR B ) ( Guidelines on the
Applicability of Article 101 of the Treaty on the Functioning of the European Union to Horizontal Co-operation Agree-
ments)

(9) BXH A HIM ERAHE  Ph A BURACR RENE L1 B & 70 5 5 BRI SE 4 1 T B S UBURGCR: b HAT b 2 IR
T T8 4 (P BE N B T R RIS BR T 5e 4

- 67 -



(kR fEFR) 2023 F£4 6 M

AR TR A arAb , BRI 75 BEAUA 55 — A5 003 T, DA 55 — 25 MR, RISl
S WA RE N A7 76 75 ZERR A 58 4 1 O (W58 S 0 3 (R ZBWTEis ) 2 5 , A PRAl 3L
B RO A, S — R E , Se 4 F sk Bl HE RS T, sk R 18 FH B8 — 4

RPN  ATAT— A AR AL, B S RECE MR TS R RUR . T
TEX P TR B SAFAE— A LW N, BTSSR, T
5 ), BR B A< 22 4™ BN A 32 M R A Rt A e e R 22 57

(=) BRE &I /N 2 AR AN

L E—eL2eE” 03 HAEE R K ERR AL

BRI HA HERR BRI 58 45O R A UL (HRKEE 1969 4F Vilk 2887 T — 01 8 22
TR | Bz 28 ik H oG 3 40 3 A P B R P I —— QSR AR 56 AR T 3 SRR
WO T A A S0OAS L 38 B 52 ), IR FE BRI 58 i I A5 IRV R 2 9 000 ST ik, 7R 28
WSS A 2T ) 28— 25 RIS ARSCR PR B BE, KRR 58 4 vk B A — S 45 535 55 /N B3
WHEBRTE “ ZBWi M (S R 22 40, T8 3 R/ W — I R 52 2%, o T 15 0k il A
FERE AT 3 FARTY) , KA 2 51 £57F 2001 4EAAG T (RS B SGE ) o M 1228 45, 4
T va 4 ik H 2SS AT 2 IR T 10%,, s Wpil i 3k 35 4 ki H 24 &
N AR B AT 15%0F , MU K AT XS 55 25 AR B R 3, IR Tt AS K 1l BRR B 2
F72529) 55 101 4555 1 30 L 2B as s i R LA 23 T i N R SR 7 58 4 45 ] ik
SEARTE G4 R A, W35 FH 7T 3 03 45 22 FIE T 10% [ FR e

R FE MR RS 5 ) A4l T 374040 1 ) A s 1 < 2B WS HERR BRI, 78 B B v 4 2 2
WHIEh —EHRA N R s CRRRE W IMOAE PR — D R
TG4 RN ST JE T H LA S G 0, S R T AR R 1 HEBR AL A ( B O e AL
i), B A PSS S T 0 A IS i D SGE 5 ) 1858 WY B, A 75 B RR W S 4
TR BIEZ T B EMSONASA E BR 2E 5 i i« B . MR P iR L s
TR B, AS R P58 4 VAT 3 4 10 3 T 2 RIS AT 3 2 o R A B | AN T B B 5 4 v
Zeoe, L, % s U A M AN 2 G, T — A HERR AL, 5 104 R
W), AR S AR G UM 75 I8 TR B 58 ik (A R . Bk, mirad 2021 4R 2 Wik (&
IERS) Y R A« 22 Ak B 5 0 I A« 22 Ak i B SR AR IR, AR RE R
ML 1 T 2B MU HT 5 — 20 AR THARSOR AN B BRI . AP
— HRF A% AU A MBS R P A sh 4 o, AT 2 RIS KR 1B 17 2%
IV 101 4558 3 BRI BURACR .

T 1 VI R, R IR i A0 45 ) R T2\ 1) 080, 0 TR 1) (08, R
AT AR, B, DA A RE AUAE e A ) ZE Wb as < e 2t BLU) Ay SO0 A 2 AN o
WO, 248K BRI 2 s BN AE S T BT A B9 2B DML, i S A A 45 20 BR i, B
[ E ks BRI B 23 T 37 S5 1) DI B B A A i A 1) IS I - 7
I Rl Z A ——22 BT LN st , 1 G an SO , A% .00 BR i 76 B gk e o« B B PERR§1 , |

(10) Case 5-69, Judgment of the Court of 9 July 1969, Franz Vilk v S. P. R. L. Ets J. Vervaecke, ECLI identifier; ECLI:
EU:C:1969.35, para. 7.

- 68 -



EZHH N R " HENERENSAEEE

SARAS - ZBWTHRL B By, O AR TR A CBRELZ AT 2R Z0) 45 101 4550 1 R pyid HIVE L,
X 5 R S 2B IR ) BT T | AR 22 4t U AEAE AN )

DR R3¢ 22 4 FUTEAS D B R E XA S RME . 40, 38 BRI 57 b 22 51 2%
FIE]ZFR 2000 4RI A AT B9S2 F 3 RIS AR 0 S AE RN 8 B ) (Antitrust Guidelires for Co-
operation among Averican Competitors) VAL T TIH Y« & 42X (safety zones) , HAASESE,
—BAE LT, B AR BT 0 BUE T A B n] BB R S A Y B AT B B9 20% B
S 2B AN 22 BB s S R 5 AR (R B X AN TS T AR B i ik i PR, a3
T R BT Mt 2 B B 9 PR, ARG IF e B P B se e S /R 0D SRR
ZHT AR A SR R A B 5 3 18] B A SO RRT BE ™ AR 52 -4 3 (anticom-
petitive effects are so unlikely) , FIIH, 22 4= X7 PEAL A9 & 58 4401 3, UM i 5 0 28 — >
AW —BL, REBRH 5 ZE B FEIERR 1995 4R K AT 2017 AR R R
BT B S AEHITHE RS ) (Antitrust Guidelires for Licensing of Intellectual Property ) 45 JL
B LA D BUE  BIAEFUAGA Al o A0SR i) AR il AR T S it
ANHEIT 209 HAH GRS R A By il vk ” I, S 2B WibLAG sl A 25 S S sk A BR ), 46 P )
pa g, 224 X7 BN PN S —E B R A RS | L RO FE X Se s 00, o
ARHEAT ARG DL , 50 PT LA S 58 2 i) AN R AEGE Y I, R T AT LB 4 5 A D A L
PRV PTG AN BAT R e et 120 ) s 4t IX 52 4 25 1) P A A AL
BRI Ta 4 2500 ) i 1 AE T 2RI B PRS0 AT 2R AT A <1 DU ( ZE BT DML A 11 A
TE) o T BRI BRI S A4 S B/ N B 0, B AN TR R, A s (A AR
190) SR FH RS2 B ARt A RAR b — I B ARE (i Al %A W B4R 2 0 o b —2%
PIAFRE) B ST E At 2 ACHs ooy WHGS A BRSO B 52 A2 i BIpSL” 5 T 2R
PRSI Al 55 ZH AU R e S X QI 5820l 55 SR BIr A il B39 B BUE A, W]
PIMSAN SR K B B4 S e AT, SR BR A — 47 0 <P Y3

2.EANRER HEFEMUEBEERNRRR

TEER A BRENBISCR VA B B, WA AT — > 22 4" AN, 3 2 S R R
LA AR St B2, A 3 A 1ol DI SO A B 2 191) 6 S 649 309% BT 37 13 2T T AL, B X
THALEETI RGN ) ZEWT L, 5 AT 0 BER T 30% (4, 42 75 (R 18 17 4 240)
55101 Z550 3 B AR PRt T T LA B2

PR SRR SR R B 22 4t 3 FH T 22 W DSl o A B 2 — 20 TR R 5 B E 22
AT (BT 429) 55 101 25505 1 393 G, RIVRA BOR B9 38 410 3 R T 2 2898
E - ZEWT IS s AR | 45 T 5L TR DI G 27 AR BOR BB RCR,, 2R 24 =R
NBITT A g, MR RCR — BB w T AR RCR, I T E 47 T 0, T UL 3% %24
U R RS AR RO i S, AN — B (o AR S L , B E 94 o —— AR I R A B
AR, X R AR I R ARSCRAVHERE , BT S 03 B (2 T A9 S 2e bl s, B

(11)  Antitrust Guidelines for Collaborations Among Competitors, Issued by the Federal Trade Commission and the U. S. De-
partment of Justice, April 2000, p.26.

(12) Antitrust Guidelines for the Licensing of Intellectual Property, Issued by the U. S. Department of Justice and the Federal
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The Nature and Normative Restoration of the

“Safe Harbor” System for Monopoly Agreements

[ Abstract] China introduced a “safe harbor” rule for monopoly agreements into its An-
ti-Monopoly Law ( AML) when the Law was amended in 2022, but this rule clearly conflicts
with the “safe harbor” provisions already established in the antitrust guidelines for intellectual
property and the automotive industry. There is also a great controversy in the academic commu-
nity over the nature as well as the application scope and effect of “safe harbor” rules. As a re-
sult, although the “safe harbor” rule has been implemented for over a year, China’s AML au-
thority (SAMR) has so far failed to clarify the conditions under which the rule applies. The

1

main reason for this situation is that the EU’ s “safe harbor” system has been mistakenly intro-
duced into Chinese legislation and one-sidedly understood by the Chinese academic community.
“Safe harbor” rules are mainly used to analyze the illegality of monopoly agreements. There-
fore, the choice of the “safe harbor” rules in a country sholild be coordinated with the legisla-
tive provisions on monopoly agreements in that countiv.In other words, legislative provisions on
monopoly agreements and the related analysigiinodels of monopoly .agreements basically deter-
mine the nature and content of the “safe harbor” rule. The monopoly agreement provisions in
China’ s AML are basically derived frard Article 101 ofythe TFEU, so the EU’ s “safe harbor”

3

system can also serve as@ refevérice for China. The EU” s “safe harbor” rules and the analysis
model of monopoly agre#Zments come down in‘one continuous line. The analysis of the illegality
of monopoly agreements includes 1wo stages: “assessing negative effects” and “assessing posi-
tive effects”. The EU has a(“saf¢-harbor” rule for each of the two stages. The two “safe har-
bor” rules differ in nature: one is to determine that there is no competitive damage, and the
other is to grant block exemptions. Neither of them includes hard-core restrictions, but both of
them include horizontal agreements and vertical agreements. However, the second “safe har-
bor” rule applies only to a few specific types of horizontal agreements, such as joint R&D agree-
ments and specialization agreements. Some of the “safe harbor” rules in China’ s current guide-
lines and the AML are derived from the EU’ s first “safe harbor” rule, while others come from
the EU’ s second “safe harbor” rule. This is an important reason for the chaos of the current
systems. From a practical perspective, it is necessary to introduce both “safe harbor” rules into
China. However, it is particularly necessary to restrict resale price maintenance ( RPM) from
obtaining “safe harbor” treatment. Based on the authorization of AML, the SMAR can directly
exclude RPM from the scope of application of “safe harbor” rules or add additional conditions
for RPM, such as lower market share thresholds, or impose “ancillary restraints” requirements,

and consider the cumulative effects in relevant markets.
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