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1215 AE55 IR B == 28 23 R AT AR BB 2 5 e WA A A8 4 | 0 EI7E 5 R = 5 K F AL
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1943 ) S22 F MR BN ARFR D SETE TR VA < JHUPE = UM 40, i) b 0 & TR v 7 LUK
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= E A GO SRS A HERR ) | CHARR22) 2020 4F55 3 1, 26 89 TL; 1) #E . (I IR ER FF 1A Hh i A 1] 48
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(3)  #Hp ChEAEESSHEBR AL A T MR SR ), (BOKIB3R) 2018 R4 2 111,48 101 1T,

(4) ZUW[EIEBL - Q. BHFrE 3 (A HMEEM R IE—IN S5 FIY P =R IE) AR S0, b B BUE K2 R
#2012 4R, 55 204-220 5L,

(5) ZUL[HE]BHE - 0T RBUESE  JHRPER ) , RS, d R RN A 2014 4R, 45 36-103 1T,

(6] See Frederick Bernays Wiener, Charles T. McCormick, Reviewed of Evidence in Trials at Common Law, 75 Harvard Law
Review 441, 441-456 (1961) ;iR FJZ: W[ L ] AR - #5307 3  (RUBARSE : TFAPRIE ) | R AR, P AR
K iR 2014 4EAR, 45 72-73 T,
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485 B I SR R0 £ I S P R i e ) 5 37 P ) A 2, O3 S A UE AR N A%
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(7] John H. Wigmore, Wigmore’ s Code of the Rules of Evidence in Trials at Law, Little, Brown and Company, 1942, p. 17.

(8) [RIBEHREH . (ERMIEL) 224050, Bk R 2 ik 2003 4R, 28 17 12,

(9) [EIADIRE . (ER IR ) , 22 225505, b [ BOL A AL 2003 4RRR, 46 19 1T,

(10) John H. Wigmore, Wigmore’ s Code of the Rules of Evidence in Trials at Law, Little, Brown and Company, 1942,
p- 227.

(11) John H. Wigmore, Wigmore’ s Code of the Rules of Evidence in Trials at Law, Little, Brown and Company, 1942,
p- 259.

(12)  John H. Wigmore, Wigmore’ s Code of the Rules of Evidence in Trials at Law, Little, Brown and Company, 1942,
p- 226.

(13] See Peter Murphy, Murphy on Evidence, Oxford University Press, 2005, p. 11.

(14) ZWEBZE (R GRUESEHIN) (2011 EFITI) FA7) , o EH LR 2012 4E17, 45 208 1T,
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(15) [ ETEUE - Fes0T  CUEdE B 2R R B ) , B EE GIERAI81A) 2007 4R55 2 0], 45 269 T,

(16) [ B AR - 30T (ORUBIESE PR TEIR )  RUEHAERE | AR AL 2014 4R, 4 45 7T,

(17) [ BE]BUAE - R 30T 3 (BRI RIS ) , SRUHHAERE P R KA A 2014 4FA, 55 48 1T,

(18) BB (A i UE B R R R TE 4 A ) ——3& 3 TR 48 12 (4 i S P AR e R R DD BE AR ), CRRBREEFRIFIE)
2014 4F45 2 ), 55 143 1T,

(19) Lisa Dufraimont, Evidence Law and the Jury; A Reassessment, 53 McGill Law Journal 199, 221 (2008).

[20) See Edward J. Imwinkelried, The Worst Evidence Principle: The Best Hypothesis as to the Logical Structure of Evidence
Law, 46 University of Miami Law Review 1069, 1072 (1992).

(21) See James Bradley Thayer, A Preliminary Treatise on Evidence at the Common Law, Little, Brown and Company, 1898,
p- 47.

(22) James Bradley Thayer, A Preliminary Treatise on Evidence at the Common Law, Little, Brown and Company, 1898,

p. 180.
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(23) See John H. Langbein, Historical Foundations of the Iaw of Evidence: A View from the Ryder Sources, 96 Columbia Law
Review 1168, 1171 (1996).

[24) See John H. Langbein, Historical Foundations of the law of Evidence: A View from the Ryder Sources, 96 Columbia Law
Review 1168, 1169-1171 (1996).

(25) Edmund M. Morgan, John MacArthur Maguire, Looking Backward and Foreward at Evidence, 50 Harvard Law Review
909, 909 (1937).

(26) [ 7E] KBS OEE  (HUBOE EIE (L) )  WEDUILAERE | o [E BE ] A 2017 4R, 25 492 0T, 36 FI 0L A ]
B G- (RPN IE SRR, EXEHT IR ZE PR, o Bk R4 A 1996 4RI, 58 232 005 [ 36 13k B il
R CERRIESRE) | 2R 2550, v [ O R 27 Rt 2003 4E AR, 25 64 1T,
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N E TR R B A I PR35 5 1 B e i), (BOR SR ) 2008 AR5 7 #1, 58 131 505 220 (ff I UEHE B0, 3 el B4 5
REN 2 CRATRRE) 2012 4FHS 4 391,56 140 1,

(28) [RIAEHREH . (ERMUEEL) 222 450, i B R 2 1k 2003 4EAR, 55 39-40 1T,

(29) [EIMBER - TRPNYURFE (R ERE R ED) | o SCAE R B ik 2013 4R, 55 58 0L,

- 168 -



3 o B A BOR AU TE M 9 6 R

W OUEAMT AT W R A TR 230 6 TR, A B TR A AR R RS Y S A
Gy 00 XS S B SEIERFY 1Y SRR AT ORI R 1 SEUEWF SR B TR0 s B
JEZ M R IR DAL DS SR AR LU NS RN AR S 3% T2 SR 2 R A R B

NI B IE 25 R U] O E B AN 257 LR A 25 A8 3 R R nIE AT
HEFFNT 167 2436 EHITE B R A2 IR WA R 26 HEA T SCUERF S R 1 th 4518 “ A AR
TEY DI B e R G VEAR R . SR X RIS B AT BN DD SRR, WFSE N 2R T AL RE Y
OB SR I, ANNAE 2B AR 2Z R FE B, XM i 22 2 S ECRGEER IR R, BT
EE AR T E INGA R BT RAE i el GE A 5 - A i 22 - B R
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(30) Lisa Dufraimont, Evidence Law and the Jury: A Reassessment, 53 McGill Law Journal 199, 210-211 (2008).

(31) See Daniel Gigone, Reid Hastie, The Impact of Information on Small Group Choice, 72 Journal of Personality and Social
Psychology 132, 139 (1997).

(32) Chris Guthrie, Jeffrey J. Rachlinski, Andrew J. Wistrich, Inside the Judicial Mind, 86 Cornell Law Review 777, 778
(2001).

(33) See Andrew J. Wistrich, Chris Guthrie, Jeffrey J. Rachlinski, Can Judges Ignore Inadmissible Information? The Difficulty
of Deliberately Disregarding, 153 University of Pennsylvania Law Review 1251, 1330-1331 (2005).

(34) See Edmund M. Morgan, The Jury and the Exclusionary Rules of Evidence, 4 University of Chicago Law Review 247,
250-255 (1937).
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(35) Edmund M. Morgan, The Jury and the Exclusionary Rules of Evidence, 4 University of Chicago Law Review 247, 256
(1937).

[36) Lee Loevinger, Facts, Evidence and Legal Proof, 9 Western Reserve Law Review 154, 171 (1958).

(37) Dale A. Nance, The Best Evidence Principle, 73 lowa Law Review 227, 280 (1988).

(38) Edmund M. Morgan, The Jury and the Exclusionary Rules of Evidence, 4 University of Chicago Law Review 247, 248
(1937).

(39) Edmund M. Morgan, The Jury and the Exclusionary Rules of Evidence, 4 University of Chicago Law Review 247, 258
(1937).

(40) [ &1 22103 HUEON S d A AR IR , AR i, S BLOR 2 AUt 2010 4R A, 565 192 T2,

(41) [ 3R] 2223 (B0 S HIRIE) |, £, & BRI AR 2010 4RRT, 26 221 3T,

(42) [ 3R] 223 O HisOR S AR IR , AR, 2 B R 2010 4R, 55 229 5T,

(43) John H. Langbein, Historical Foundations of the law of Evidence: A View from the Ryder Sources, 96 Columbia Law Re-
view 1168, 1172 (1996).

(44) See John H. Langbein, Historical Foundations of the Iaw of Evidence: A View from the Ryder Sources, 96 Columbia Law
Review 1168, 1195 (1996).
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Evolution of the Legitimacy Theory of the Rules of Auxiliary Probative
Policy in the Anglo-American Evidence Law and Its Implications

for the Chinese Administrative Litigation

[ Abstract] The rules of auxiliary probative policy embody in a concentrated way the
particularity of the Anglo-American evidence law. They choose to exclude unreliable evidence
that has certain probative value, rather than allowing it to enter the trial and having the fact
judge comprehensively consider its probative capability. But this inevitably raises the question
of whether excluding evidence of certain probative value actually reduces the possibility of dis-
covering the truth. Thus, there are two long-standing competing normative orientations toward
unreliable evidence ; establishing an exclusionary rule to strictly exclude its evidentiary capabili-
ty and letting the judiciary comprehensively consider its probative capability. Since Jeremy Ben-
tham, there has been a struggle between the principle of free proof and the rules of auxiliary
probative policy in the Anglo-American evidence jurisprudence. ;Therefore, the legitimacy theo-
ry of the rules of auxiliary probative policy is an important;part wf‘the Anglo-American evidence
jurisprudence. The traditional general theory of the legitimacy of the rules of auxiliary probative
policy is the jury control principle, according to/wiich evidence law is\designed to improve the
accuracy of fact-finding by preventing lay |jurers from making ifidppropriate inferences from cer-
tain questionable forms of evidence. ) \However, the jury control principle has flaws and British
and American scholars have [eriticized it from three aspects: epistemology, explanatory power
and institutional history, and constantly tried to propose new legitimacy theories. New legitima-
cy theories such as the best evidence principle and the worst evidence principle reveal the multi-
ple functions of the rules of auxiliagry probative policy, such as promoting more adequate access
to information, coordinating the actions of multiple subjects, and ensuring more accurate identi-
fication of facts. They break through the limitation of the perspective of the jury control princi-
ple, which only demonstrates the legitimacy of the rules of auxiliary probative policy in the jury
trial process, and introduce the parties’ evidence-proposing activities into the justification argu-
ment, thereby revealing the function of the rules of auxiliary probative policy of encouraging
parties to provide cognitively better evidence, thus undoubtedly giving a more powerful response
to the challenge posed by Bentham’ s anti-normative theory, which requires the cancellation of
the rules of auxiliary probative policy. Inspired by these theories, the author of this article sug-
gests that Chinese administrative litigation scholars should not reduce the multi-dimensional
study of the legitimacy of the unreliable evidence exclusion rule to a case-by-case study of the
value of individual unreliable evidence. Instead, we must look at the legitimacy of China’ s
rules for excluding unreliable evidence in administrative litigation from the perspective of the o-

verall litigation process, or even in a larger field.
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