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(1) See Christoph G. Paulus, The New German System of Rescuing Banks, 6 The Brooklyn Journal of Corporate, Financial &
Commercial Law 171 (2011) ; Jiirgen Basedow, Bail-in and International Contract Law: Some Conflict-of-Laws Perspec-
tives on the European Banking Union, 54 Texas International Law Journal 245, 250 (2019) ; Martin Cihak & Erlend
Nier, The Need for Special Resolution Regime for Financial Institutions - the Case of the European Union, 2 Harvard
Business Law Review 395, 419 (2012) ; Michael Schillig, Resolution and Insolvency of Banks and Financial Institutions ,
Oxford, 2016, pp.215-248.
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(3) SR ERR ST AR AT A R R B~ A ) AR A (2020) 776 45,2020 4F 11 A 12 H ;43R
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(4) SUCRDERATRA T L REHINE) 56 38-41 55, CRAT I a8 8 3k ) 58 38-39 2%, (MLARATIL) 5F 64 2% .
%5 69-70 4%,
[5) See FSB, Key Attributes of Effective Resolution Regimes for Financial Institutions, 2011, pp. 5-7.
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[(6) See A.W. Hartlage, Europe’ s Failure to Prepare for the Next Financial Crisis Affects Us All, 44 Georgetown Journal of
International Law 847 (2013) ; R. D. Weijs, Too Big to Fail as a Game of Chicken with the State: What Insolvency Law
Theory Has to Say about TBTF and vice versa, 14 European Business Organization Law Review 201, 205 (2013) ; K. Al-
exander, European Banking Union: A Legal and Institutional Analysis of the Single Supervisory Mechanism and the Sin-
gle Resolution Mechanism, 40 European Law Review 154 (2015).

(7] See M.S.Barr, H. E. Jackson, M. E. Tahyar, Financial Regulation: Law and Policy, Foundation Press, 2016, p.924;
Art. 1 (1) of Directive 2014/59/EU.

(8] See A.Hudson, Banking Regulation and the Ring-fence, 107 Compliance Officer Bulletin 1 (2013) ; C. K. Whitehead
and M. T. Hall, the Volcker Rule and Evolving Financial Markets, 1 Harvard Business Law Review 40 (2011).

(9] See C.A.E. Goodhart and D. Schoenmaker, Should the Functions of Monetary Policy and Banking Supervision be Separa-
ted?, 47 Oxford Economic Papers 539, 545 (1995) ; V. P. loannidou, Does Monetary Policy Affect the Central Bank’ s
Role in Bank Supervision?, 14 Journal of Financial Intermediation 58, 63-64 (2005).

(10) See House of Lords, The Future of EU Financial Regulation and Supervision (2011), vol. 1, pp. 11-15; G. Walker,
Banking and Financial Services in the United Kingdom: The New Regulatory Regime, 3 Yearbook of International Financial
and Economic Law 505, 512 (1998) ; J. J. Norton, Global Financial Sector Reform: the Single Financial Regulator Model
Based on the United Kingdom FSA Experience-A Critical Reevaluation, 39 The International Lawyer 15, 22 (2005).
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(11) See G. L. Clark, D. Wojcik, Path Dependence and Financial Markets: the Economic Geography of the German Model,
1997-2003, 37 Environment and Planning 1769, 1771 (2005).

(12) See L. A. Bebchuk and M. J. Roe, A Theory of Path Dependence in Corporate Ownership and Governance, 52 Stanford
Law Review 127, 137 (1999).

(13] See A. Baker, Restraining Regulatory Capture? Anglo-America, Crisis Politics and Trajectories of Change in Global Fi-
nancial Governance, 86 International Affairs 647, 652 (2010).
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(14) See G. Stigler, The Theory of Economic Regulation, 2 Bell Journal of Economic 3, 10 (1971). SR, X IR ERE B
TFHLCAEBOR ) g i Rt vh JE ik SE B AN SR 35, OC TARAT G — [ 1Y 138, 2 WL J. R. Macey, The Political
Science of Regulating Bank Risk, 49 Ohio State Law Journal 1277 (1989) ; J. R. Macey and Geoffrey, P. Miller, Bank
Failures, Risk Monitoring, and the Market for Bank Control, 88 Columbia Law Review 1153 (1988)

(15) SeeS.]J. Choi, Law, Finance, and Path Dependence : Developing Strong Securities Markets, 80 Texas Law Review 1657,
1707 (2001).

(16) See A. Baker, Restraining Regulatory Capture? Anglo-America, Crisis Politics and Trajectories of Change in Global Fi-
nancial Governance, 86 International Affairs 647 (2010). T 4 R4k 4 Wi (%38, 2 UL J. R. Macey, The Political
Science of Regulating Bank Risk, 49 Ohio State Law Journal 1277, 1288-1290 (1988)

(17) See J. R. Macey, The Political Science of Regulating Bank Risk, 49 Ohio State Law Journal 1277, 1279 (1989) ; D. R.
Lee, Politics, Ideology, and the Power of Public Choice, 74 Virginia Law Review 191 (1988) ; R. D. Tollison, Public
Choice and Legislation, 74 Virginia Law Review 339 (1988) ; J. R. Macey, Public Choice: the Theory of the Firm and
the Theory of Market Exchange, 74 Cornell Law Review 43 (1988).

(18] See S. Ganghof, Promises and Pitfalls of Veto Player Analysis, 9 Swiss Political Science Review 1, 2 (2003) ; P. Keefer
and D. Stasavage, The Limits of Delegation; Veto Player, Central Bank Independence, and the Credibility of Money Pol-
icy, 97 American Political Science Review 407 (2003).
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(19)  KFARAT KU iy 7= A U BB A RIS A9 SRR, 2 WL J. R. Macey and G. P. Miller, Bank Failures, Risk Monitoring, and
the Market for Bank Control, 88 Columbia Law Review 1154, 1155-1172 (1988) ; D. Llewellyn, the Economic Rationa-
le for Financial Regulation, FSA Occasional Paper 1, 1999, pp.5-21,

(20) ATHMEEE A E R A RO BARMDEE, SRR, & EIX =R T LAEREE . R. Olivares-
Caminal et al., Debt Restructuring, Oxford, 2nd edition, 2016, pp.405-633; M. Schillig, Resolution and Insolvency of
Banks and Financial Institutions, Oxford, 2016, pp. 137-225.

(21) M.S.Barr, H. E. Jackson & M. E. Tahyar, Financial Regulation: Law and Policy, Foundation Press, 2016, pp. 898-933.
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[29] A.Pop, Quantity Effects and the Market Discipline Mechanism: A Bivariate Analysis, 10 Journal of Banking Regulation
164 (2009) ; M. J. Flannery, The Faces of Market Discipline, 20 Journal of Financial Service Research 107, 109
(2001) ; L. H. Meyer, Increasing Global Financial Integrity: the Roles of Market Discipline, Regulation, and Supervi-
sion, 18 Cato Journal 345 (1999) ; H. McVea, Hedge Fund Regulation, Market Discipline and the Hedge Fund Work-
ing Group, 4 Capital Markets Law Journal 63 (2009).

(30) AN RAZ s R NI I F (IR A B SR 5 WA B 4 See M. S. Barr, H. E. Jackson & M. E. Tahyar, Financial Regula-
tion; Law and Policy, Foundation Press, 2016, pp. 315-322; Gregory J. Lyons, P. M. Rodel & E. Ligere, Hot CoCos from
Basel III - the Next Bank Hybrid?, 5 Journal of International Banking Law and Regulation 412, 413 (2011) ; BCBS, Ba-
sel III; A Regulatory Framework for More Resilient Banks and Banking System, 2011, paras. 7-48; G. A. Onagoruwa, Ba-
sel III and the Case for Contingent Convertible Capital, 15 Journal of International Banking Law and Regulation 341 (2014).

(31) See M.S. Barr, H. E. Jackson & M. E. Tahyar, Financial Regulation: Law and Policy, Foundation Press, 2016, p.319.

(32) See R. Cranston et al., Principles of Banking Law, Oxford, 3rd edition, 2017, p. 50.

(33) See E. Martino, The Bail-in Beyond Unpredictability: Creditors’ Incentives and Market Discipline, 21 European Business
Organization Law Review 789, 793 (2020) ; P. G. Carabellese & D. Zhang, Bail-in Tool and Bank Insolvency: Theoretical
and Empirical Discourses around a New Legal (or Illegal) Concept, 30 European Business Law Review 487, 502-505
(2019) ; K. P. Wojcik, Bail-in in the Banking Union, 53 Common Market Law Review 91, 130 (2016).

- 135 -



(kR fEFR) 2023 F£4 2 M

RE T M P B A (340

2. (B SRAT A (ERUEAR ) ) P RYIRTTKUBE b B 45 e R 34

CRDPARATIE (BRI ) ) WSORIAR 48 1 [ A1 A0 XURG: Adb 8 0 B2, 7585 90 AR Sr T
L, 5 91 ZR ST TIREESN AL A I S AF AR . AR, HAIF A 58 Al
P L A7 A0 A B R, (SRR 3 0 WL Ak AT R LA BEAIAL 23 B 7 5 5055, st
Jety TS5 D e BB, RIDSIE it 5 4] 1 SRS it R A e b RAT T X — AL B R, BRItz
G A6 O SO I B WU A A AL Bt . T B RARE ik (58 ) ) A X L adk [
R BE— P B o EH VN, A8 SO WO HLE A B it 5 5& B A Ak T AR
L, SR ENEAT HLE B S A LB A SE 263, JEie A B E s A LM A 5™ 55
A E AR TRNEERAT R (U LR SE 5 X ) 5 K BCE R R, 4% [l FE A Ak B AL A
T e AR E T BT LA B ARG [R] I, #RALRE T A AL IO 50 < 1 e AR
R TR H 58 AN Z LA, INBR B B CRRAT IR S5 A B 48 4 ) IUE T 4b B AL
AT Ak AT T N 07 24 38 B — B B ), 50 9 AR AN [R] 9 AL BRI R E 1T AN [R] )
TR, WTEAT AL E I, B YA Al 7 T A B AL AR R Ak B LR B 5 55 R AT
PP B0 b BTG A A B ST 55 I, 07 2508 57 T S A A A T2 I 45 S U, (37
5 BE S5k F KA A R, CRATIRE S A B 2 ) BUE T8 OUBU 5t 4% R i
]380 AR 1o a8 | B BT 2R A O AR B 0% Pttty L9 (300 S50 DR AL, e ol 0 5 [ [ A
WU T A7 Ak AT IR O 24 A 114 787 U - LA LI (400 40 S0 5 4y b 0 M Af £ 1 Ak
BN R T AR E L, A S Z IR AL T RS T, AL E R TR R E A
T UVRRIRORT 140 2 PR B RS A B0k S AR Ak B R A T 2 AR DURE RS 47
N TR MR G R ARAE o [RIIN, S8 s AYALE R Jin 1 A B LA AT (A B A i) i ik, O
FTAT AU R ARG TIE B SAL , Wi il 1 Ak B LA A XU

R Z T FR I SRR AR TR (B S R ) ) BT i B B AL EHHE (O E T B GE 4%
Rk = BARABEME 3008 T Ak B LR B £ 2RI O L TR A 5 1 )
AR, UK A R A SR AL B AU BAL B 2 BT B fAT A F T 4k 4
P EAM RGO e, X AR B IRELE T A B, 5038 HLE F R it i)Y | e
P FIRCHT FE o X A Ak LR EA T o i) SR I ik = 2 08 B9 JE e, T e 28 SO0

[34) See E. Martino, The Bail-in Beyond Unpredictability: Creditors’ Incentives and Market Discipline, 21 European Busi-
ness Organization Law Review 789, 819 (2020) ; M. Ventoruzzo & G. Sandrelli, O Tell Me the Truth about Bail-in; The-
ory and Practice, 13 Journal of Business, Entrepreneurship and the Law 187, 235-238 (2019).

(35)  IXSEJFUNELIE ; AR I G0 ek AR IS 5 DA T IBAR 22 J5 AR Al — AR 7= il € (9 000 S M e 7k #4885 BT BIL A 114
AR B AR B A [ 1 R EUAF O 14 B o ) o 33 A 5 B0 A B 40 2 T AR B rh A 00 2% 5 DR Y T 1Y
FIAE RN 2 52 21| S TR AR I 45 5] . Art. 34 , Directive 2014/59/EU.

(36] Art. 36, Directive 2014/59/EU.

(37)  Art. 39, Directive 2014/59/EU.

(38) ARk PRI FEl P9 A7 R G AR 38 43 48 AR (AL BESCBTAR | 38 43 /N b AR 55 S T 58 1) 1B 3 L
Art. 44, Directive 2014/59/EU.

(39) Artt. 47-50, Directive 2014/59/EU.

(40) Art. 6E, 11 A, Banking Act 2009 (UK).

- 136 -



BAAGA BN AL RELES HERN

SR 1 SR ) SR

(I HsF, A A ) B HE SR Pt Ve A V0 B gt A B LAG R DTAG TR, A T8 5 e 1) £ fof 0
FREAL B G BTN, S 57 B _E A B A T A B AEn 1 PPl X — 3, I
1B 2ETE NXPPAL R T 2ARRLE o PPAN IR X TR R Ak B LR K LA Z
i B OCHEZL, 5 WIHE LIPPAS B B 2 8 AT i, PPAG K — PR 3 1 b & A7 iy
75 I 3kt G PR B AS 38 BH T 5 3801 25 DG I O 1l 32 AN b BEI B e . S5 4b, B RS ikl = X
YA EHUA T = T SR A B 28, IR 5 ) B P SR AR A A

H T HENEHAE T RS IE AR F R () A B 2 B, 25 A BG4 B AL
FAHAT 1 22 AR AT X LK Lt DA A2 2 2 B 33 i SRS A5 24 i JXUIS: Ak 5 1) [ B
B A AN 38 2o XU Ah A 3 A U

(=) & sk R4 B MG A BL B ANk FF5 &

TEYHISLIE S b B it B AR T DA — i F E T Ab A LA A A e
B 8 A HE LU G — AR, b B LR AU BE B -5 A B LA S b 1) 1 % 1)
FHOG , R T B AT U A 57 s i ) N SR e B [l 5, A WA A T L 37 4% 1) DL S 1Y
BATIR R IR R BOAHE G 2 R R0, L ICEE, Y w4 1 i b & AL A )
Or I AR IE BT ROR B 1 PR A A B A0y i 2 A% [ ) S AT 1 7

YHTE PR _E A b B LA F AR SR T AR R BN W BOES PR AT WA LA
AN ) B % RS 1 pr AR B R 25 7 o FERRE 1 T R, B 5 rh AR AT AR
SRR EARA T I 2 B GRA RUR X HAS _L IRALAE Y 18 R Bl A AR T A s IR G, AR
117, AN G0 IR MUK 3B AN T i B 22 ik o0 56 [ 4 vh AR AT FT BOR A Bk 2 5
BRAT I AUBS Ach T ] ) D BB S P IR AR AT IR E B AL B LG, W LU Bh T IR S
SR ERRT 4D AERAR BRI LR AT XU A B e B VAR DG I 25 A R AT ™
T e S B ORI B8 2 K A LRI HLAG) 7] e SRk A B HLAG i B RATEAL N . BR T
FE LS R T IR B R A AR LA B AT« AT i Thig, KA JIFA S
AT ST RS AL WA HLAR AR A e S A XU Ak ML, 67 S AR AT Y
R A I T O ARAT KU 9 = AL B SR, M ARG A (] [ 8 i 493 T ) A € 400
BB 225, 45 FE A 2 ] BE RN Wa 9 1A 2R 110 25 S 2 L b 2 SR PR AR AR U

S Dy s _EARAT L AR AR R GT  ARAT AR A T | R A AR T R
fF, 22 20 40 80-90 AR A EE fE ML T & 1135 B B AR PRI 42 b A = B 1l T it 5 A7
FORBSE /A F) (FSLIC) B PR AE SO BS 4 19 5 25 T P BUE AU B, BUA Z A LA
T BT A RIS K B RBOR RS o AE R LA R T HA ) DABE S A 7 3 DR B 4 1
AR TECEZ N AT GE BN R RA T TR S PRI LA 5 BOA A AE
HILFIBEAR S T A PR BS P )32 (AL B RS R T 068K 1420 1 3 B A A7 PR I
PR AS B 2 3222 ) WA ATLAG |, S fi {45 AR WS A ML 5 XU A B AL T — B | T S B it

(41) Artt. 3A (2), Art.4 (3), Banking Act 2009 (UK).
(42) See P.P.Swire, Bank Insolvency Law Now That It Matter Again, 42 Duke Law Journal 469, 520 (1992).

< 137 -



(kR fEFR) 2023 F£4 2 M

T Z W BER N ME LA RRA T U AL B R P E B (0, IR AR 22238 BT PR AR A, 561
(1) B 22 HE 2 2R AU IR BOA Z D=1, FEAAT A R I 20K, B30 AE T R, &8
RSO AR BN 190 AR LT, A FE 0T A T 5E FE ALY TR, 5% [l A R U 1
KA R AXIRE A TR AR T A7 ORI LS R 2R 55 B4k L
FrA B M 45 0P o8 T HARAE J2 2 A HRA T XU Ak 8 LR 7 RO [ M LIRS 31 345, e
R Ak EEARAT XU ) 15 Z2A T 0 B W IBGER  k >2 BAT 5 M LA , b =2 e AR B3 4
NG PR BIBAR G s R T A E S AL B AU YR BE &, I 0 A R R AT X
SALEHLH R A AL IS IE T A A ARG A BT A B A S PILIE SR
BRI e KA . V2 AR DL A SE R 55 0 44, A 09 R A de & 430 HAL
e, B E AR g, AT AL B K A A SN I X SE LR 2 ) =50
AT —RAHE SRR R 2, ARAT XU AL B AR BT — & iR, 2P SE R4y
ol XU A A I S B500% AU 9 0 WO ZAH B Z B, B A B LR A P A DU Ak
T 2 A A LI R AU, BT XA B R, R, SN E S A XU AL AL
PRI BB I AN S8 A T RO BT RS 1 150 B, A 2 PR O RO AL 1 T i T
S T H BT JRTE . A FARE U F R R AR T e T Hm &
BOBCE . 53¢ FE BB R 7 i TIA R A i I s B ARZ R B, A
5 PR HRBE T — Bt A M TR L6 K A5 0 0  iAHT F 8 E A AR AT FE LA 15 3
PAGRAFAF ORI R 44, LI A AU A 8 v Ay s 7 (40 ST R T 5, IR 90 47 3 PR 2R
Ge ok R, Dy b rp SR AT UG R 4% 2 S X A A R PR B LR Tk 32 S AR AT
IR AL B AR 140 i ] AT SR ERAT (R AE T S T S AR AT XU A AR i 7 )
WA HUR AN BER A 1 rp S AT KU A AR ), DA% 22 14T SORHT 2008 4R @ AL
Jev B M A B L e A LR A RS N 72 W, AT 3 512 L B A 280 Wiy JHG XU Ak 8 AL BR £
A e DR, BRI AR M AR R A 2% i d DR E 1 38U ) 58 KU Ak LA 7 R AT AU
AE BRI E TR R T B — A9 A B LR AT AR AT XURS A S A T B

[43) See P.P. Swire, Bank Insolvency Law Now That It Matter Again, 42 Duke Law Journal 469, 544-548 (1992); J. R.
Macey, The Political Science of Regulating Bank Risk, 49 Ohio State Law Journal 1277, 1280 (1988).

(44) See P.P.Swire, Bank Insolvency Law Now That It Matters Again, 42 Duke Law Journal 469, 521-524 (1992); R. M.
Lastra, Northemn Rock, UK Bank Insolvency and Cross-border Bank Insolvency, 9 Journal of Bank Regulation 165, 171—
173 (2008) ; N. Ye, The Reform of Deposit Insurance after the Global Financial Crisis: How the FDIC Evolves from a
Deposit Insurer to the Saviour of Banks? 3 Journal of Business Law 219, 220-231 (2020).

[45) See A. Campbell et al., A New Standard for Deposit Insurance and Government Guarantees After the Crisis, 17 Journal of
Financial Regulation and Compliance 210, 221 (2009) ; P. Cartwright & A. Campbell, Co-insurance and Moral Hazard ;
Some Reflection on Deposit Protection in the UK and USA, 5 Journal of International Banking Regulation 9, 11-12
(2003) ; A. Coleton, Banking Insolvency Regimes and Cross-border Banks-Complexities and Conflicts: Is the Current
European Insolvency Framework Efficient and Robust Enough to Effectively Resolve Cross-border Banks, Can There be a
One Size Fits all Solution, 27 Journal of International Banking Law and Regulation 63, 64—67 (2012) ; N. Misita, De-
positor Protection: An EC Law Perspective, 4 Journal of International Banking Regulation 254 (2003).

(46) See D. Singh & J. R. LaBrosse, Northern Rock, Depositors and Deposit Insurance Coverage : Some Critical Reflections, 2
Journal of Business Law 55, 67-70 (2010) ; N. Clayton, Stopping Bank Failures in the UK; A Simple Proposal for Re-
form, 35 Journal of International Banking Law and Regulation 127 (2020) ; R. Cranston et al., Principles of Banking
Law, Oxford, 3rd edition, 2017, p. 178.

- 138 -



BAAGA BN AL RELES HERN

AT A R EARAT IR 47 A RIS LA PR ) 4 e 5 DA 2 - b A B XU, AN Y
YA LA AU Ak ALY T AT 1) B T B SR MR R 5 R A XU Ak e [R) A 2R Bl A £
aE | R ARG AN I Y JE AT 32 0% XU Ak R A L ALY R AT WA B PR
JEAT WA WARE A 15 S UL =AM AR, A S e R A 730 R0 XU
Qb I 2 TR AT A T

(w9) & B 4RAT R AL B UM 2 4] 6418 25

A MERA T AR Ak A BR T B TR R SR At T s A IRZ T A A R AR AT X
WAk B AU C B AARTE , A Bl e B AL B IR S IO 25 5 R 2 1T W Ak B A BE 1Y)
BRI, BT S MR AT ARG Ab B 1 > a6 n) R 3 [ 7 78 43 TA R B [m] ik 5 1L
A 22 1) 14 P P 7 DT 3 G, R TR 1] ) A IR i 5 T 52 Wi 7 A 2080 18 R A 7 XU A

F 1= 2 117 1 € D AR AT (B o iU ) ) AN s AR E 1k (R 58) ) ML 4RAT IR B LAY
TR BN, AR TR SN A 5 A R A RO RS RS
AT DA TS0t TAE . SR, CRARA T (B O iR ) ) [R]IBE I0 1 A s OB AL A
FE RV ARA T RURS Ah B i R €8, 0 3R G0 T B PR AR AT Y T R T TR R AT, (Al
FRE T (REEE) ) [RIRESRAL T A7 DRI LA AR A A T IKUBS Ak B v MR D X s ool
W UG 19753 HREE 53 1 28 Hh AT S A7 DB LA SR B AT . Aes 22 sl P A7 s DR B 4 ) )3
M AER RS MU FHAR A A, < A2 DR IS LG AT DA g M A BUAA B8 s 148 L, 42248
PR R YRR AN IR 2 AN PR ) 1 WA AEAFE 228 AR T, AT 5 2R
W], S5 b WAL S84 A RE Bl ST D FEREH G SR I LR A R MU S 44 AR
Hehn T AU Z TR PR IAT Bl B AR, WA R TR U A RN AL B, AT SCE IR SRR
PRI 2N W 04 £ €02 o HLRRIR 1 DS B A PG BT e 1, L AR R IO R 2 A
RACER) b o B T A o T SRR R T G 58 [ 2Bl D s SR S A [, B AR B A
ORI LA EARA T AU b B i) £ B A R R I SE 75 oK . VAT 75, 6 g A O
5 ) 2 S S A, LA A A R AT KRS A DG 22 55, T [T A o) e o sy >
TRORWNZE R TAE EAE )2 B B XU b A A 2 5

] 7 178 JRUPSS: Ak 4 et 9l g o7 AE L As =2 b 3R (AR 1T I 2 AN T Ak LA
[B) 18 5 4, A5 Bsf S b 5 4 1T BB ) A N7 A R0 JRURS b B AL, ZEJRSEIIR R R, ML
P SR AT XU Ak B AR T, rh SR AT AR Sy 3 T B B LA 5 AN BE R AR AT Ml 6 4T M 4
ISt XU b B it . 2015 AR AR PRI 45061 ) I B A 552 o P 30 28 5 — A ) TG A%
Ja, T 0 AU A A g = BRI Y S8 R TR E R VR, SR, e
A7 30 3 T3 A7 DR B 7 DR A v AR AR = 52 b ] A DR ) AR A DU Ak e v vt o —
FE PR SEIA T LM Ak AN TR 7 A ) B K e 2 o [ 1Y) 4l WA 8 T R AR | D
PP SR AT N Y A 4 A DU A vy i T 22 1) A 5, DL SIS 0 B R THOUR B A Y

(47) See E. Hupkes, Form Follows Function - A New Architecture for Regulating and Resolving Global Financial Institutions,
10 European Business Organization Law Review 369, 380—383 (2009 ) ; I. Kokorin, Co-ordination in Bank Resolution
and the Issue of Conflicts of Interest, 35 Journal of International Banking Law and Regulation 107, 109-112 (2020).

- 139 -



(kR fEFR) 2023 F£4 2 M

ARG — 8 MR E TR 5 TR E S AT A Rl A 2R g O A (R R OR A A
7 bR A B U TR AL EATER A7 A5 W] R R &, 0ORE R R AT A3 Ak B AR AT KU B
o PRI, Y RTINS SLIE S B PR R RS AN R (9 A B ARG 1) 5 4 10 40 2R . A L ERAT i
LR DR A M BB P S5 A A R AR A AL, 3 ) T 15 1) Ak PR B B 3 A+ Ak A
U5 BB 22 A S RIS B A, T = A AU T Ak B AR 23 A A R
LU 18— 20 2 UL, DTS BOA T 4530 PR Ak B AR & O BORI AR A 3, PRI, <7 i oA
[RIHILAE 2 18] ) 5 S B 2 RE MR 1 AR AR KA BRE , LA 8] 5 4 m] RE 2 MR S7 A 38R AR A T AL
8 U= Rip I SR ENE B 3 /NS Y LI E T D /A Rvive = S i Bua Ty I SRV El D
fatatan AR & A Il BES IS TH A AR 55 2 b TS M g 7 3 AT 5 A 364
o R BRATT DU Ak 5 o 2 )l B

PO R AT IRURS: Ak B A A - A e 28 e

(=) AAT IR AL B P oy F) 35 RR &

BRAT RS Ak 32 WS RN R 25 SRR 25 , A B AT LA R ) 4 OCHR 7 ARER T 4R
17 AU Ak v RO £ 17T A 5 AR A T AU DU 22 T 1 S Al RS e X — s R £
PB4 AR AT RIS Ak B8 ) 8 B 22 b DG Y e b B ARy 5 A AR I FAONR £ . 2B E KRG
T FH 3 2 WA 7 R ofe Ak AR A XU e Ak Ak AR RO G SR AR R AR e S SR
PERIRRR 38 A w0 B 7 L Ll B AR A T M LRGSR T A7 6% 1) F-BOR XL AL B AL
FIR9AT TR AR T RS2 . A48 AOAR AT IRV A 1 B tho v A A 00 B4 F Bk 4T o bk
Ab B ERATEH R OANEAT N, A B Ab B AR AT LA % B AR 2 B RA AR 25 i R Ry AT LA ket
Poab B ARAT RS BT = e i A3

T s b 4 B G LB i 5 | AR A T AU Ak i PR i AR Ak, A AR AT T AR 3R I RA A
B W) VA= A RV AR R/ U S 1 1B L il AR e R S RS T s T o /AN L
TR KA B AR A TR, N 1A I 8 JRURS: Ak B P RN SEA 7™ D7 R A XSS A i it , (50
25 EEVERA T RS, A ) B A R BIR ] 1 Ak B AR A T AR P PR RS AR AR 51 FE e b

(48) See J. Goddard, The Financial Crisis in Europe: Evolution, Policy Responses and Lessons for the Future, 17 Journal of
Financial Regulation and Compliance 362, 374 (2009) ; N. Jenkinson, Containing System-Wide Liquidity Risks: Some
Issues and Challenges, 10 European Business Organization Law Review 387, 400 (2009); G. G. Garcia, Ignoring the
Lessons for Effective Prudential Supervision, Failed Bank Resolution and Depositor Protection, 17 Journal of Financial
Regulation and Compliance 186 (2009) .

(49] See K. Alexander, Bank Resolution Regimes: Balancing Prudential Regulation and Shareholder Rights, 9 Journal of Cor-
porate Law Studies 61 (2009) ; E. Hupkes, Special Bank Resolution and Shareholders’ Rights: Balancing Competing
Interests, 17 Journal of Financial Regulation and Compliance 277 (2009).

(50) See G.Maci, Banking Crisis Management in the European Resolution Framework : from “Bail-out” to “Bail-in” , 8 Jour-
nal of Applied Finance & Banking 67 (2018) ; M. Cihak & E. Nier, The Need for Special Resolution Regimes for Finan-
cial Institutions - the Case of the European Union, 2 Harvard Business Law Review 395, 408-415 (2012).

(51) See J. Basedow, Bail-in and International Contract Law: Some Conflict-of-Laws Perspectives on the European Banking U-
nion, 54 Texas International Law Journal 245, 250 (2019) ; K. Alexander, Bank Resolution Regimes: Balancing Pru-
dential Regulation and Shareholder Rights, 9 Journal of Corporate Law Studies 61, 77 (2009).

- 140 -



BAAGA BN AL RELES HERN

PR AL B R AT UL ILAFA N g2 B LA F A e X — SR 55 gk B AT LLAb
() HA AN AT 25 EAARKCR] 52 2 T 28R 1

SRR Y IR B, 18 20 1T S8 4 AlRR A 33X — 2 LR 5 14 Ak 5 4 il A S it 1ot A v ]
REME A 8 M Rle e i H bR . FAARI g8 LA T A 2e R 25 HAT — 2 9 & R i >4 XU
Qb B FF AN BB L AE S FE R £ B IR vkt . BRI £ A s LY sh ALk
FUREVEAE A ARAT AL B A %) 52 M), AR AT 5 A B AE I AN AT R 3 2k 25 MR Bl i B o AL
SEAT R R F XU | T R A AR A T IR T 25 2 5 | e i i . BRI, A AR AR AR A T IXURS: 4k
P T BE N Y 780 PR A B RO R N FE AR T SR R T T 45 T A N i 0 S 1 DR R )
BEA BT e MR X — AR 55, PR, SEEER 1T XU Ak rp A8 A LR 25 75 250
Z ML H RS A RO | 33005 8 70 0 7 e Ak R AT A R 25 DG EK AR AT IKUBS: b
PR £ DL SR RESR B AT A, DA L IE S 4 Rl e 3X — A e 25

(=) A BARAT OO F) 35 KRBT

ERAT RS b B Ko i 2o B A 25 ST T, B BT 25 T R i e 2 7 A RIS A )
() CERE R BUVERA T B 25 DGR AR T IR \BURN A PR B AL BN T A S
LG R G AN AN MO ARATIRE D CGEF AR5 T) 152

1. RITAIR R

BRATIRAR )R 2 5 AU Ak 4 it ) DGR B A 3 U, MARAG XU FT e BUAR R
B, B GRATAE R A TPRR, AG 500 B SR PR Tt 3 B s Do N 45 T B A IR B4R AT 6%
K, — HPRROB TS RK T AR, T 2R G A PR R o 1 1 = Bl 2R 0% 4 i 2 (5%
XS BN T ERA TR, A T RS, Y AR A T RS Ak B i D) AT L S it
A IsaE o S e , JRE Oy s A s el S e = B EL AR AR B D) 33 TG 5 o PRI B 4R A 7
JREAR 1 55 K B R R, T b R It g 2 i ) AR A T4 R AV ZE IR W A A AR A T
W) 7o BEAR ) T DA B ML) S s [ AR A 7 e, TS S A B DA T 37 b 3R A% In JBTAR A 7
JBedsy B4 g A BRI T WSO T e RS M JXURS: | 4R A IXURS: XA T AR A 744 AR w3
kSN ST O R AR TR o VAR R A TSV A T I i ST i
RSN XU, PRIt , e A5 B Sl 2 A ) AR A T AKD R P BT R IO 15 8, b
FRIF FR AT A AW 7 T AR R Ak R P Mk IR PRI Ik, e Ak 8 R A %) B 2 A XL Ak
HRBRF AT HHARIR A B, R TR R AT IR I TE TR XU, LR AT AR e AR FH AR T T
W= BRI A B SR, FEAZ AN ARG C A B TR R R 238406 8 T 375 BRI R

2. /WA

BRAT TN AT R R XU A B ALAG AT LA SEZ it A5 7 JE | 52 55 98 3.0 55 i it T 4 B v g XL

(52) P.P.Swire, Bank Insolvency Law Now That It Matter Again, 42 Duke Law Journal 469, 546 (1992).

(53] See M.]J.B. Hall, Bank Bailout Mark IT; Will It Work?, 10 Journal of Bank Regulation 215 (2009) ; C. A. E. Goodhart
Myths About the Lender of Last Resort, 2 International Finance 339 (1999); F. Allen et al., Moral Hazard and Govern-
ment Guarantees in the Banking Industry, 1 Journal of Financial Regulation 30 (2015).

(54) See M. Ventoruzzo & G. Sandrelli, O Tell Me the Truth about Bail-in; Theory and Practice, 13 Journal of Business, En-
trepreneurship and the Law 187 (2019) ; T. H. Troger, Too Complex to Work: A Critical Assessment of the Bail-in Tool
under the European Bank Recovery and Resolution and Resolution Regimes, 4 Journal of Financial Regulation 35

(2018).

- 141 -



(kR fEFR) 2023 F£4 2 M

W i A2 4 A SR N XURS: A A1, Tl BIUARA T A ABEASC A K it o 58 5 200 1) el 4% A
SRR 2 XU R T 005 5 1 ) SR A T 1 i 9E BE 1 S B RIRE . (RDIARATIE (18
SO IURD ) ) X2 T ASRERAT A B A7 - HR T BoRU / hy o A5 s ) £ A, HL R e v
FEFNIA S SRLE BUSCGR JEAT BeJa SN T BUGEAL 38388 A XU i i T
FACRIZEAGAL, IR SR A T BT R 7= A R, R 25 52 52 M0 1) A K
A RS BHIL T RERS ™ A7 k7, BAING 8E7= FAERA 7 4 BRE TR AR S I A Ml g A S X L A T
JBUBE , SOR AR JFAR B A T SRR SRR 2% 1) (A S BB AR 4 DAl B B 2 (1 2, 25t
FONA BETTTE I R Ak B2 BRI A2 M AN B 1, (208 Ol SO B S AN A
TR R ST IR T R AL, i ECRT R 4 T RO A SR Y Sh AL
HEATIRERS - 76 7] AR A T E A Ak 8 PP i SE A SN P 7= 2B S5 SRR, 3 S AR 1 ) R
PR BT 4 R ) . MG & K@ R T A IR T T AR X — R BR f A 1 448 %
AL, B THREC S T AR BRI AF X ANTER IS N © 23845 T 0k, H
DRI B A A7 4 5 R S BHE b Y J 3558 Aot i 2 DR 475 88 3> LA 2 T
W T B RA TR T AT AL . X5 i AE R A SRAS T 2452 400 T BE T, 75
BT VST AR B A0 3 B T ALK N BB ATN , BRI, SR AR ik A B
PR A T 3 1 0 SO BB G X T AR S PRI 14 22 HE R ME LA SE B L E 19 T 4k

3. BT KRN F 5

SR FZ AR T EARIAILAIZS BRI T4 B 1 i RELE A L9 &l sz i
AR RS . KU AL B HUAL T A TERS A7 DR B AL A% AR JUARAT A A AT Ry 2
A IR A AR . BT A R A A N AR B T AR i & fa e S 20
R X AR B AR 2 BB A RS 5 B2 1 A LR 25 BRI R . XHRATHY
JRUSE Ak B S B b bAh EHUAA AR R BRI 2 A TR S HGE . TBUR IR R A LR
A I AT BE S AR A RN ZE 7= e 5, Sk N BRI B 25 op 28 - pL ] . (R AR
AT (BB ) ) R i A LR FRAT 428 A48 3 Ab 439 7™ | A ot R LAt A ™, 512
FREREAR AV 55080 , ST AFFARA TISO Bl A AR A T IO 55 B r= 5 ot )32 i Sl AR
IO7 RN A2 R T IR AL 4 2o 4 RGBT, “ AR ORI ARG L 4 1k He 4 21 21
FRLE O e T AL 4 i vl AR A B RN A RIRE . AP RIS LI P BB A Bl Ak
BRI ERARGON , [FIEF SCAT LR 5™ 3 L I ™ F A A 25 s 1A i i FA AR
2 QTN 25 ME LA FRA DR A, ST o) 380 5 A i e G Tl S5 5, Dk o HLAE A
FRIF R 25 2481, Tk Jpe 2 S4B T 17 A A T XU P A 2050 A 4 R R X — 8 ) 2 114 512
W, WAL, RS SR TR X AL 358 7= ot IS5 A T et R e ELAAR A RO, ik
AR ST A By FE A T A DT LA RN SR (RO X480 A A5 0 DU A it P ke B skl A
SR A 25 th B BRAFIN S M HAM A 25 FAACKE B 280k o [T RERIS S A TR BT A
AL o AR SR 2 HE S T A7 3R IS B A AR AR T R R T
EEGUERA T 005 A MRS X — S R UG S LR 25 2% i ) ISR R ] e 3 A 2L 25

(Z) Ak B RATH) BT 0g hik 45

L. RELAEFHEFENHEXT L RER

BRAT B XU b B9 B b ARG R 25 P40, AN ] BRI S 5 EESY W TR 25 1 1Y)

- 142 -



BAAGA BN AL RELES HERN

RGN AICEPE SRR T 21 A% B AR AT IRURSE il B 9 B ) 4 - 5 B % . A
[7) 1) £ EAHRAT SAL 2 PR R LA KU Ak B ) M) 4, B SR B0 5 TS ) 22 1 o 5 52 T
MlaE BRI, Pk b Rla ML R 2 e 1B AT XURS Ak AR e b A £ AR Y A
0, TEHAT XU Ak U ST R 5 45 2 LA B el A B8 38 T AT A% e A AR i 25
SRR FARTE I — U A 15 R RE A8 b A A 0 3 ok A 75 JEL B B A 2550 552 B R £ e
FoMI 25 550 AH AR £ 0 BRAT Dk 2 5 M A AL A Ll B P, D st b4
R LT 55 T HRAT A KU AL B i A 0 SRAT RN G R AL INT 8 52 2 54k
T M B ERAT R R IA 3 125 U AL B A7 TE BT 2l X (A4 G A8 HLM RE A ALY 32
JRBSE ALk B8 57 5 1 e 5 B AR T R B R 2 o SRS BARAT B A I E 54T 2 5 ATy B ke <Ak
BRI T X3 0 T PUEAR B SR AT HRAT XU A S R T A AL
H5 ) £ A RE P PEOR B, T bR A e AR AT XU A Bl T 4 Bl AR E AR AP A L BT 4 7
X — g b 2SR i FRURS: A B AL B M) i — SRR DRI 1 2 AR AT XU Ak 2R s 2
PRI SR AR GV TOE AdR, HanESE T, WU AT 8 L RE N
H A5 S BT L AR OE S, A4l 23 20 5 A4 TRl e it T LA A £, SR 24
RRE AL B AU HLR A £ 55 22 JER 25 A8 58 2 B0 SO ER B HR AT KU A B 253K
IR 7 24 s G e A ML T R 4 v S A B S A SR 1) B A S T LB AR A 25

2. B 4b B 5% 5K R B AR [B) E A A 5 1 1

CRMPERATIR (B ORI ) BSOS ST H R S 3 8 AT KU Ak rp A 5 S A F
IR R, S-S R S5 B VR ORRIT KU b 0 B B B AR RN, 4 Ay 1t o XL Ak
FEEE R A S it WA T o 17 2 FH -S98R D 2 — I — B PR R

e 2 F A AR A Tl A A A R T ™ KU /N H L BR 2N E R X B EUR
MERAT I 3 2 5 XRALE S . e SO SRy 3R] BE IS T rh/MIRAT IX — 43R Y
MR T3 — AR TTIE AR BT 375 oL A7 AR LA XU b S VR R i S 2 B A
ST YA 20 T A RIS A B SCTE T X T ARAT BOR 5 MOl AN A BB PR, AT
DRI RV ERAT KR AR ERE AR T T 56 . NI, 16 MO WO RS AR AT IR AR X — A i
PR N e 25 I B 75 1 BRAILAE 7™ I3 R Ak B R AP I AT Dy S A PP sl S A L A PR Bt

filf PR AR AR g e = e AR DA R AP A R 4 B TN i 7 k= 2 6
RBHHLS 5 ERA T AR A 7 ik AP R 4 o I 59 16 e AR A T DX ML L £
AR G R B 58 T B BTRURT AT IR S PE AL, 3 0 22 HE BE 22 sk it e e e A S 5
o AT RCR, ARRAILH G B RA TSI P A 25 Jm T8 P (A28 3
e ATREI Z R . XA ZEHEA 1A R TH B 25 R AL A T2 B IA B I A

(55) J.R.Macey, The Political Science of Regulating Bank Risk, 49 Ohio State Law Journal 1277, 1289 (1988).

(56) See P.G. Carabellese & D. Zhang, Bail-in Tool and Bank Insolvency: Theoretical and Empirical Discourses around a
New Legal (or lllegal) Concept, 30 European Business Law Review 487 (2019) ; A. B. Ashcraft, Are Banking Holding
Companies a Source of Strength to Their Banking Subsidiaries?, 40 Journal of Money, Credit and Banking 273 (2008) ;
R. Ridyard, Toward a Bank Shareholder-orientated Model; Using Double Liability To Mitigate Excessive Risk-Taking, 2
UCL Journal of Law and Jurisprudence 141 (2013).

- 143 -



(kR fEFR) 2023 F£4 2 M

Sift P 2L, JEAE P TN IR B S HL 222 58T XU AL & 37 vk LR R 7,
TIEIE AR S 5 O IR AT IR, T 2R B AEAE N B B4
BN s B SURG  HA R RA T KU A 8 b o T HR AT it BRI AT i sh P i A 2
Jei A AT N PR ERA TR A RIS T 8 52 453 2 5 AT AR A R B, 225 SR i Rl Rl 2 —

(EAT ORI A2 12 BE 70 PR AT XU A 8 v B HRLBE A S A 2 ARG, B b ik
e T LA v o A XL A A by S AR AR S0 ) (R A XU Ak O ) 2 AR A2 BN
NIERF#E BT CRDARATIS (BRSO ) ) T B0 BLRE 15 B e RUS AL B P Y IARE, X
AR KU Ak 2 A5 1™ ) 25 PR I, al L o 32 e HT B8 ™ 3 S b 21k i Be A
ITEE B PR, Ml TR TP E LS TIEFUT , BB 2br FI27E R ab
B BIAT AT e B9 A5, TR AL B AT S5 . kBRI R A B IR AT L
ARG b BN T I A 23 T g (E R 22 HE T REJC AL AN e 2, PR R 20 AU Ak
NS B B B FEH " DA B e be WS KRR E, BE b AL AR 4
FOCHE AP HEAT B T A ROR G Zad Rl T IR &5

A, T FERER A [ A0 B A ARAT o5 PR AR AT 0 2R AR B RR R R S Al AR
Fr I A S | BRERS AL ARG TE P A BRA T XU A B 25 28 T F R M), SR T I A
APy VASISTIRE S0P/ 3 = N TR % N U IE e i ay i

HI~% #

] 207 R Ml B A T (s B TSR ) ) Bt i) B A XU A o) 32 988 0 W A £
TR PR b et A R AT XU Ak B A i, 0 SR, 3o 4 L AR It 2 1 i) R B 4
AL A B8 A AN A A L 28 R I B0 MARAS_E A e [ S T e AL A B AT K
I Ak BRI, G S i S A A R L5 T A 1 22 Bl st s Tl IO KU Ak
LA X LIS R4 2k n] B A A B4 25 002 T ) < il XS A DR A S A ) B TR AR
24 DA W22 T A 7 B — 455 AR AT R DG A XU b B R, -7 R RS Ak 5 ML ) )i 3
L, il 5 3 FH T A < R LR XU A 5 ) A

X THAT LU 4 B AR AR AR Ak AL T A T 55 2 2 0 S 0B 8 S A G LU Y
DRIZ LA A7 250 A0 AU, Ak AL 7 24 e i et 22 A AR AR R 1 2% 6, s R I A B AR A
TR M3 R DR ) A R B AR I SE 78 TE F AR o ARl AR OSRT A SL e P e X AT
IR A e LU S Y RAR TR ) i A 8 204, 195 22 A2 S 45 S 44 B8 9L DU R 25 35 RT RE A
ARSI NI T, O 1RSI RBLEA AR AT XU Ak i i S i) 22 LA 25, 10 24 Hh 28 WL P a7
(189 37325 B F A LR A 1l S AR A XS A MR 1175 S 3 M A SRR R AILAS , I il o
SRR AR G SRR S SR AR M AT E R U A TR RS R, HA W
I, A BEFE MR UESL I AT A S A IE,

[ AL AEH A 5692018 FEERAAFFELERAB “ RHFETRAAKIER
5 B IEAFNIK RABFR” (18ZDA146) #9550 A . |
- 144 -



RANGLEW N EEFE L H F RN

[ Abstract] The current bank resolution legislation in China is fragmented and there is
no unitary bank resolution regime. As a result, most bank resolution rules are placed in differ-
ent banking laws and regulations in a fregmented way and no consensus can be reached on the
roles of different resolution authorities in bank failures. On the other hand, an international
consensus has been reached on the philosophy of bank resolution and related resolution meas-
ures. However, due to the difference in the bank system, regulatory regime and political envi-
ronment, different countries have established different bank resolution regimes. The current fi-
nancial system and financial regulatory system in China play a significant role in establishing the
bank resolution regime. Bank resolution legislation involves the gaming between different inter-
est groups. Both the path dependence theory and the public choice theory reveal the possibility
of a bank resolution regime violating public interest in the name of public interest as a result of
the undue influence of interest groups in the legislative process. Financial crises in history have
been the results of “agency capture”. Even though current bank resolution regimes in most ju-
risdictions have alleviated the traditional problem of “agerncy/capture” , conflicts of interest a-
mong resolution authorities should not be neglected-aneefforts should be made to reduce the un-
due influence on bank resolution legislatign:<"The Proposed Amendment to the Commercial
Banking Law of 2020 and the Draft Financial Stability Law of 2022 ppartly absorb the sophisticat-
ed philosophy and resolution measures ‘of foreign jurisdictions, but do not change the situation of
fragmented bank resolution legislation. Path dependence and public choice are the main reasons
for this legislative choice. Different interested\parties participate in the bank legislation process
and try to influence the bank resoltition>provisions. The current bank resolution mechanism in
China reflects the tendency 6t giving priority to public interests over private interests, taking the
marketization of bank resolution as an important principle and granting broad resolution powers
to relevant resolution authorities. Compared with the other interested parties, resolution authori-
ties have special knowledge and administrative resources, leading to their comparative advanta-
ges in bank resolution legislation. As a result, other interested parties are unable to play their
due roles in the legislation and obtain effective safeguards from the relevant legal provisions.
The existence of multiple resolution authorities necessitates a reasonable division of resolution
powers among resolution authorities. Institutional competition among different resolution authori-
ties may undermine the establishment of an effective bank resolution regime. Therefore, bank
resolution legislation should reduce the undue influence of resolution authorities and private in-
terested parties. Furthermore, an effective bank resolution system should also balance various
conflicting interests in the bank resolution process and provide a minimum safeguard for interest-
ed parties, so as to avoid acts of risk aversion of interested parties before the initiation of bank

resolution proceedings and achieve financial stability.
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