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[ Abstract| Performance judgment is an important type of judgment in China’ s adminis-
trative litigation, but the provisions of the Administrative Procedure Law and related judicial in-
terpretations on the condition of application and methods of performance judgment are relatively
simple , making it difficult to deal with various problems in judicial practice. There are actually
various demands behind a party’ s request for the performance of statutory duties by an adminis-
trative organ. Therefore, performance judgments should be classified according to different
types of “non-performance of statutory duties” and specific analysis should be conducted on
each of them. According to the two standards of “upon application - ex officio” and “no re-
sponse — unlawful refusal to perform duties ”, “non-performance of statutory duties” can be
preliminarily divided into four types. However, for ex officio administrative acts, administrative
organs do not bear the obligation to respond. So, there are essentially only three types of “non-
performance of statutory duties” , namely, refusal to respond to applications, unlawful rejection
of legitimate applications, and unlawful refusal to perform ex officio administrative acts. Corre-
spondingly, performance judgments can also be classified into ihree types: those requiring a re-
sponse to the application, those requiring the approval ofithe application, and those requiring
the performance of an ex officio administrative d¢tsThe first type of performance judgment ap-
plies to situations where administrative organs fail to respond to_appligations. When a party sub-
mits an application in the normatiyessense‘to an administrative organ and the administrative or-
gan fails to perform its dutyio_respond to the application, the court can consider making a per-
formance judgment. In ternis of the judgment method, procedural judgments should be adopted
in order to maximize respect for the adiainistrative organs’ right to make the first judgment and
reduce the burden on judicial oiigaris) The second type of performance judgment applies to the
situation where an administrative organ illegally rejects a legitimate application. In such a situa-
tion, the court should, in principle, make a judgment ordering the administrative organ to re-
voke and retake the administrative act. If there is no need for administrative investigation and
discretion, substantive performance judgment should be made. The third type of performance
judgment requires an administrative organ to intervene against a third party. This type of per-
formance judgment requires a balance between the right of a third party to defend himself against
improper intervention and the right of the applicant to request administrative intervention.
Therefore, its application conditions should be stricter than those of the first two types of per-
formance judgments, which should include the satisfaction of not only the requirements of “no
need for investigation” and discretion but also the requirements of significance and supplemen-
tation. In terms of judgment method, the court should adopt substantive judgment. If the above
conditions are not fully met, the court should reject the party’s claim, rather than make a pro-

cedural judgment.
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