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[ Abstract] This article discusses the historical causes, theoretical contradictions and
operational logic of the compensation restriction in criminal incidental civil action, providing an
overall explanatory framework for understanding the institutional pattern of compensation restric-
tion in criminal incidental civil action and its normative context. First, the scope of compensa-
tion in criminal incidental civil action was restricted to “material damages” by the 1979 Crimi-
nal Procedure Law, which was a direct consequence of the transplantation of Soviet law in form,
but determined by the economic base in substance at that time, when the existence of the unit
system and the ration system made it neither feasible nor necessary to implement full compensa-
tion for civil tort. Subsequently, with the deepening of reform and opening up, a tort liability
system was constructed based on civil norms and the principle of comprehensive compensation
under the conditions of the market economy, and the initial motive of compensation restriction
has been dissolved, but the criminal norms introduced in succession imposed stricter compensa-
tion restriction in incidental civil action, leading to the problem of incomprehensible systemic
integration. For the court system facing multiple conflicting/goals and having to choose one for
action, the relative disunity of the legal order that emerged 1n theory is merely the price of im-
proving the effectiveness of judicial governangein practice ; narrowing the scope of compensation
will reduce the amount of compensatioii awarded. The smaller\tlie object of execution, the less
difficult it is to be enforced, while the "higher the execution rate, the easier it is to settle the
case. In fact, the compensation restriction largely\ipholds the logic of serving the non-litigation
system rather than the litigation one; it can strengthen the application of the principle of *stimu-
lating compensation through sentenging teniency” and improve the defendant’ s willingness and
ability to compensate, while(the,significant reduction of litigation proceeds will prompt more vic-
tims to choose mediation and reconciliation to obtain actual compensation no less than the a-
mount awarded, which helps the court to persuade the parties to reach and fulfill the compensa-
tion agreement, thereby completely resolving the dispute and finally achieving a relative balance
of interests of all parties. The current academic consensus is to abolish the compensation restric-
tion and apply the compensation standards of pure civil cases to incidental civil action. Howev-
er, according to the logic that the Chinese court system follows the ethics of responsibility and
focuses on effective judicial governance, simply abolishing the compensation restriction in ac-
cordance with the requirement of systemic integration will do more harm than good to the macro
judicial governance of incidental civil disputes. The only way to abolish the compensation re-
striction while maintaining effective judicial governance is to build a comprehensive national ju-
dicial assistance system for victims. China can take social assistance funds for road traffic acci-
dents as a reference and consider adopting the social assistance fund model to expand funds and

provide full compensation to victims.
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