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Preliminary Agreement as a Contract: An Interpretive Analysis

[ Abstract] The Chinese Civil Code stipulates preliminary agreements as a basic civil
rule. The Judicial Interpretation of the General Provisions of the Book on Contract of the Civil
Code stipulates more detailed rules on preliminary agreements. However, some issues relating to
preliminary agreements still need to be addressed. This paper conducts a comparative study on
preliminary agreements. It reviews Japanese law, German law, and French law on the issue of
preliminary agreements, then studies preliminary agreements under Chinese Law at an interpre-
tive level. In Chinese civil law, a preliminary agreement is a contract in nature. There are two
pre-conditions for the conclusion of a preliminary agreement; an agreed duty to negotiate in good
faith and the definiteness of the main contract. An agreed duty to negotiate in good faith re-
quires parties to try their best to negotiate the main contract. This obligation does not mean the
parties must sign the main contract successfully after they sign a preliminary agreement. The
definiteness of the main contract means the main content of the|main contract can be found in
the preliminary agreement. The Judicial Interpretation ofthe General Provisions of the Book on
Contract of the Civil Code doesn’t mention the issire of $pecific performance of the preliminary
agreement and the subsequent conclusion of the riain contract. Thérefore, requiring a party to
follow the preliminary agreement and'sign the main contract-means not forcing the parties to con-
clude a contract but prohibiting a pdriy from breaching\good faith. A usual practice in the civil
law system is using an effective judgment as a suhstitute for the defendant’ s declaration of will
and the main contract is deemed to be ¢oneluded according to the terms determined by the rele-
vant court judgment when it comes\inte’ effect. In the case of the purchase and sale of a house,
if there is no house for sale, the impossibility of performance is not a justifiable reason to reject
the conclusion of the main contract. At the level of relief, the relief for a preliminary agreement
is different from the relief for a main contract. The breach of a preliminary agreement constitutes
the concurrence of the breach of contract and negligence in the conclusion of the contract, and
the relief should be chosen by the parties. As far as the damages are concerned, the higher the
degree of maturity of the transaction, the closer the damages are to the performance interest of
the main contract. Where the interest in the performance of the main contract is not easy to
prove, the reliance interest may also be used as a reference according to the choice made by the
parties. It is a special rule for a judge to identify a main contract where there is a preliminary a-
greement and a party’ s performance has been accepted by the other, and the preconditions of
the special rule should be followed strictly. Where there is a major concealed dissent in an ap-
parent assent and no agreement on the point of the dissent is reached, the main contract should

not be considered as established.
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