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The Distinction between Mandatory Rules and Enabling Rules in the Rule
of Invalidity of Illegal Contract - Centered on Article 18
of the Judicial Interpretation of the General Provisions

of the Book on Contract of the Civil Code

[ Abstract] Article 153 Paragraph 1 of the Chinese Civil Code stipulates that: “A jurid-
ical act violating the imperative provisions of any law or administrative regulation shall be void
unless the imperative provisions do not result in the nullity of the juridical act. ” The scope of
“imperative provisions” in this paragraph is broad, covering at least constitutional provisions,
provisions of public law, provisions of social law, and imperative provisions of private law in the
literal sense. However, from the perspective of purposive construction, this scope should be
limited. For example, although constitutional provisions are imperative provisions, they are not
suitable for application through Article 153 Paragraph 1 of the Civil Code and therefore do not
fall within the meaning of “imperative provisions” in this pardgraph. As far as imperative provi-
sions of private law are concerned, they can textually ‘encompass both mandatory and enabling
rules. The significance of Article 18 of the judicial Interpretation\of the General Provisions of
the Book on Contract of the Civil Codeies in the division-of\imperative provisions into “manda-
tory rules” and “enabling rule¥”/\and the exclusiontof “‘enabling rules” from the scope of appli-
cation of “imperative provisions” in Articlé, 153 Paragraph 1 of the Civil Code. In China,
through exploration in practice, a cansensus has gradually formed that the *imperative provi-
sions” of Article 153 Paragraph Nof*the Civil Code do not include mandatory rules. It is neces-
sary to distinguish between mandatory rules and enabling rules. A mandatory rule is a norm that
orders parties to do or not to do a certain thing and compels parties to act according to the
choices they prescribe, with the aim of influencing or changing people’ s behavior. An enabling
rule is a norm that defines the boundaries of the formation and disposition of rights and obliga-
tions in civil law. In addition to different connotations, there are substantive differences be-
tween the two kinds of rule in terms of the degree of autonomy of the parties, the idea of prac-
tice, the existence of a “genuine violation” , and the consequences of the violation of the rules.
This distinction has the important value of meeting the requirements of legislative rationality,
contributing to the preservation of private autonomy, and purifying the normative function of the
rule that an illegal contract is void. Article 18 of the Judicial Interpretation of the General Pro-
visions of the Book on Contract of the Civil Code, as a summary and enhancement of previous
theoretical research and practical exploration in China, has an extraordinary theoretical value

and practical significance.
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