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Reconstructing the Framework of Unjust Enrichment Law .

A Discussion on the Legal Effects of Failed Contract

[ Abstract] The German law of unjust enrichment, which has significantly influenced
Chinese law, is primarily a product of codification rather than an organic evolution from com-
mercial practices or customary transactions. It essentially compiles various restitutionary obliga-
tions instead of establishing a unified and coherent set of general rules on unjust enrichment. A
key issue within this framework is the vague definition of “performance” ( Leistung), which
does not adequately address complex multi-party unjust enrichment scenarios. This ambiguity
further complicates the differentiation between performance-based unjust enrichment and non-
performance-based unjust enrichment. In bankruptey proceedings, unjust enrichment claims a-
rising before the commencement of the bankruptcy should not be automatically classified as un-
secured claims. Instead, these claims should be given priority status when fairness considera-
tions warrant it. This prioritization should be based on a balarced evaluation of the interests of
the parties involved, taking into account the need for eqitable ‘treatment in the distribution of
assets. The independence of unjust enrichment law<relied on its detailed rules concerning resti-
tution, including defenses such as change “of, position and cases _invelving involuntary or forced
enrichment. Based on a ecritical reagsessment of the traditipnal law of unjust enrichment, the
legal framework should be reegnstructed to align with,the\structure and practical needs of China’s
Civil Code. Specifically, petformance-based unjust énrichment should be treated as a subsidiary
rule under contract law. When determining, the elements and scope of restitution obligations,
the parties’ voluntarily reached agreements should be taken into consideration to ensure that
their intentions are respected. The doctrines of performance-based unjust enrichment and nego-
tiorum gestio (the management of another’ s affairs without their authorization) should replace
claims previously categorized as non-performance-based unjust enrichment related to unauthor-
ized expenditures on another person’s property ( Verwendungskondikiion) and performs towards
a third party in order to discharge the defendant’ s debt ( Riickgriffskondikiion). Unjust enrich-
ment in multi-party relationships should be handled independently of the traditional distinction
between performance-based and non-performance-based unjust enrichment. Courts should make
a balanced judgment based on the specific circumstances of each case, considering the relation-
ships and transactions between the parties involved. The rule concerning “owner-possessor” re-
lationships (where a legal owner seeks restitution from a possessor of their property) should be
abandoned or regarded as redundant. This would allow for the application of broader principles
of unjust enrichment without being limited by property-based claims, thus simplifying the legal

process and focusing on the unjust enrichment itself.
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