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Theory of Continued Confirmation of Judgments
in Administrative Litigation in China

- Based on Relevant Judgements of the Supreme People’ s Court

[ Abstract] Continuing confirmation judgment is a judgment made by a court to confirm
the illegality of a terminated administrative act under the premise that there is an interest in con-
firmation. Depending on the initial claim, they can be categorized into revocation-type and ful-
fillment-type continuing confirmation judgments, both of which have a basis in China’ s substan-
tive law. The Supreme People’s Court developed the concept of the continued confirmation of
judgment, effectively solving the conflict between the subjective mode of private litigation and
the declaratory status of the confirmation of judgment. Whether from the perspective of the sub-
ject matter of a lawsuit or the interests involved, courts should not automatically issue a judg-
ment of confirmation of illegality in cases where “revocation or fulfillment is not required”. The
declaratory status of such a judgment should be corrected. tjaddition to determining whether an
administrative act has been terminated and whetherrit'was unlawful, a continuing confirmation
judgment must also assess whether there is ‘& Tegitimate interest in\confirmation. The jurispru-
dence has developed both positive and-negative criteria for, determining the benefit of recogni-

“«

tion. Positive criteria include " {oi- the purpose of elainying administrative compensation” , “for

)
the purpose of preventihg'a repetition of the risk ™and “for the purpose of restoring reputation” .
When it comes to the reverse exclusion.criterion, the court’ s view that only burdensome admin-
istrative acts are likely to cause residual adverse effects on the parties, to the exclusion of bene-
ficial administrative acts, should be adjusted when dealing with burdensome and beneficial ad-
ministrative acts separately in revocation-type cases. In addition, in the performance-type situa-
tion, there may also be a confirmation of interests, which should not be excluded. In terms of
its systemic positioning, continuing confirmation judgment serves as a supplement to revocation
and fulfillment judgments. Its application-based nature distinguishes it from other judgments
confirming illegality. When there are confirmation interests related to property or reputation, it
can serve as a preliminary judgment before a compensation judgment. Overall, the Supreme
People’ s Court has, through a series of cases, “created” the continuing confirmation judgment
in China, further enriching the types of judgments available in administrative litigation. There-
after, the theory of administrative litigation judgments should be further improved, and the cor-
responding rules of application should be established for the competing functions among them,
so as to properly adjust the more diversified pattern of interests and give full play to the norma-

tive function of administrative litigation in resolving administrative disputes.
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