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The Functional Positioning of and Examination Approaches

to Elements of Trademark Confusion

[ Abstract] A clear boundary of rights is essential to fulfilling the function of legal
norms. However, the definitions and implications of “similarity” and “likelihood of confusion”
- key concepts for delimiting the scope of trademark rights - remain contentious. Under China’ s
current Trademark Law, the scope for excluding the registration of others’ trademarks in trade-
mark right-granting and verification scenarios is defined by the element of “similarity” as out-
lined in Article 30 of the Law. In contrast, the scope of protection that prohibits the use of
trademarks in infringement scenarios is based on the combined elements of “similarity” and
“likelihood of confusion” , as stipulated in Article 57 paragraph 2 of the Law. However, under
current judicial interpretations, the criterion of “confusing similarity” is applied to assess simi-
larity. This approach to interpretation leads to two problems. First, a logic dilemma arises when
applying Article 57(2) in trademark infringement cases, whire repeated assessments of whether
confusion is likely to occur. Second, it raises the qiestion of whether the “exclusive scope in
right-granting and verification scenarios” is different from the “scope of protection in the case of
infringement”. Existing interpretative frameworks focus on_thie\¢oneepts of similarity and the
likelihood of confusion themselves. These frameworks,‘aiteimpt to limit considerations under
“similarity” by expanding or cshiracting its definiiion t6 achieve logical coherence within legal
provisions. However, nshe of them has provideda logically consistent and systematic interpreta-
tion based on the current trademark{iaw structure. In fact, “similarity” and “likelihood of con-
fusion” both fall under the ¢ategory of confusion, with the difference between them lying in the
extent to which market factors are taken into account. Shifting the research focus toward exami-
ning institutional functions in right-granting and verification scenarios and right-infringement
scenarios is necessary. This shift involves distinguishing types of confusion factors examined
through a “two-tiered progression” informed by a functionalist perspective. Based on the “isola-
tion function of basic safety distance” and the “omnibus function of blocking confusion” inher-
ent in the “similarity” element within the right-granting and verification scenarios, the types of
confusion factors that should be considered in the assessment of “similarity” include “stability
factors” and “variability factors that support the exclusion of a subsequent trademark”. In con-
trast, “variability factors that do not support the exclusion of a subsequent trademark” are as-
sessed with the “likelihood of confusion” element to fulfill the function of “limiting infringement
establishment in the absence of confusion” in infringement contexts. Using the above methodol-
ogy, the specific confusion factors asserted by the parties in individual cases are carefully evalu-

ated to ensure that confusion regulation is both appropriate and comprehensive.
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