EfRAHSR

R 5T P R RL 2 AT )5 A DA

ENE

RNBRE LF R, BT P 92 F TRIAMAE A FEF R FRT L TEEAE IR
BIAPBALF BABARINELEZ, EFERTNHASHFT AN, TR EZRINY
JALE ) R B E Rk R R BUTAT A R SR B AA TREFIFFRFLF 2L
HTHRXXZORBLE, FELAERSL L BAIREAC LEREAN TAEALS
AL 22 & Ve HLTEAR S R R A A A TR BB, T — R B FRE K AR
R RAEBEALF TR G EER, LA RANRA SBRAL, P fpEGY LR P
BT H LSRN FHTABZTA R RE DA F TR A IR, &% 2 5%
BR T 3E R BT Fr9n TR AU R “ T LSRN S oy B H R AFAAL TR A
B8 4%, WA P BN RN L, — F B ORE AR A AR S A R S
AR RO E M STEEAF T F AR A £ AP R A R, 5 —F @, PR
PR BN T LR AR R R KT 5N G sk TR ALE) T L a6,

FEW . AR TR BERETWE AAET AR XFR ST

R, aHMEFTHRFEFRIIT,

51 ®

“AESVFAT” (Social License ) M A FRM “ 4t &2 B 7] 7 (Social License to Operate) .
LR IR TR, SRR I H ZIAG L, A RAG AR VE AT — ARG, 3075 B ARG
A EE ARG B 3 32 AL HE L) A 4 AH DG 38 J2 48 RE A8 52 Wil 0T H 19 RN 32 0 H 52 il 1Y
N 020 Horp fudE 425 AR N B 24 Higkk X (local community ) A& i B 1 F| 25 AH

(1) See Jim Cooney, Reflections on the 20th Anniversary of the Term “Social Licence” , 35 Journal of Energy & Natural Re-
sources Law 1, 3 (2017).

(2] See Lorraine de Germiny, Joachim Knoll & Timothy Foden, Introduction, in Cory H. Kent, Shaheeza Lalani, Georgios
Petrochilos & Andreas R. Ziegler eds., Social License and Dispute Resolution in the Extractive Industries, Brill, 2021,
p-3.
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AT S35 B 594 BEE B AR AT, 107 Ho e A 5 52 3301 H 520, B A7 BE J 52 0 100 H 45
R0 SEUMMUR AR VF AT IEA |, #1255 A] R R DI A OE a0 E 58 ik i 2
Alb3d 5 BT A X ST RO RO ARG IR AR L) JEAFK B 2 B im B0l
REWR kUi | FE RS0t S A ™ b, TE K R B BIb A A [R5 9 5 15 7 0 el 2 A IX S R Y
B i

TAF AR | BSA ZE DR AR ] 25 A XA B vl TS5 00 ) 2 I 8 80 9 38 T B e 1 o
BGPTSR AV nl IR B R I S 5 | A B BT Ry M LK B
TR BX— TR AMIER . H % 2017 45 Bear Creek v. Peru S8 e WA ff Fi] 4k 2310
WAL B S 4 2 v A O R0 JFVE I TR — BRI THIR T | A [ Ah 2 BT e B
G AV TN BRI e L) AN B A — il — B TR A
RBSBEGE I T ek A B A2V Al XU , A3 H DA AR T8 24 e X T 2 paa vk
s BGH L6 FATE B A [ B B R A DG S i R i R AR A S 4,070 SR I B
Bk P AL S VE AT RN P BTORAP 10 5 ) S A5 58 8 DA Y S v R AR B R N e LR T
KO8 FEET U, A STHUMAL 2V n] [8] U AR AR TSR 0 A2 S T BEsZ i A T,
P PR B A P B A 23/ P ST VA BB R T B O BRI FH [ B4 95 b o
(International Investment Agreements) 14t [X FKFLA AL BEAL 25V AT 0] 8 2 vT B, LA
H ] SR G R AP R A I X SRS, Ay HR AR IR o e B s £ RN A 2K
XA T HR K

— (R PR BT AR o VR AT IR R 3 B R
B AL X A5 WA 8 L A 15 KR 10 TR R S5 VT X8 40

T H SN AR AT RO H 45 WA 000 AR AU 4h 5 S 01 92 B VA A 23 3/ AT [t A #5058
TR AR, 8 R R BB B B2

[3) See Jason Pmo & D. Scott Slocombe, Exploring the Origins of “Social License to Operate” in the Mining Sector: Per-
spectives from Governance and Sustainability Theories, 37 Resources Policy 346, 347 (2012).

(4] See Chilenye Nwapi, Can the Concept of Social Licence to Operate Find Its Way into the Formal Legal System? , 18
Flinders Law Journal 349, 349-350 (2016).

[5) Seee.g., Nitish Monebhurrun, Incorporating the Social License to Operate into International Investment Law; Taking
Stock from the Brazilian Experience, 24 Journal of World Investment & Trade 744, 744-765 (2023) ; Radl F. Zafiga
Peralta, The Judicialisation of the Social License to Operate; Criteria for International Investment Law, 22 Journal of
World Investment & Trade 92, 92—128 (2021) ; Mihaela-Maria Barnes, The “Social License to Operate” ; An Emerging
Concept in the Practice of International Investment Tribunals, 10 Journal of International Dispute Settlement 328, 328-
360 (2019).

(6) ZBIZWEM B . ChE S 5 b Y J5 A R BB R REXT ) |, (I BR 51 5 ) 2020 4E56 10 3, %5 39-40 1T,

(7] Junefield Gold v. Republic of Ecuador, PCA Case No.2023-35.

(8) AHRBFAUBIL TR BN 2 WHEHERE . (8 EBRB 5 42 sl At 2 5T Sk s fb ) , (4% ) 2023
AT 3 0 ARG - (M3 FE PR BT T A Al AL 2 DT AR P B b KR ) | (BRI B 23 9P 8 ) 2023
AEHT L0 B B - (b A SN P A U BRI B N (LB 5 5 ) 2020 4R 10 391,

(9) ZMFEBL S (i FHRAT WAL BB VFAIOTSE) B Tl th R 2016 4ERT, 56 23 1T,

- 186 -



EfR#RErderTRAS T EEN

(—) AR TR 5] LA — AR EE F5

7 [ B 8 AU, $5 B 000 T s Ay e 2 P IRURS: , 23 Bk 5 | 45 98 3 — 2R 3 [ 4 i 14
TR, mEHE VT AR LR 245 TN #75iE

Ho— G A 22 Shia (5 5 H HET I B BT fE45 24008 [ BUR R B fi R0 H 4
SRR, Seikh , BRI BN F AR Sl A P TN SR T GE R, LR $55E
Al A IV 7 A 57 TR BURR 04T B A A 2im SR FRAA AN, S B H RS, H = Al
BREBGHIUH o Wil , A1 B9 K AR 8 FE R RE AR 37 AR B8 40 32 24 A X %o 1 2
RSN, 1 BT PR B i P S5 85 TRl (10

HZ A2 VFn] XU T SURE IR0 HAE AR T, SRR, R T8 R T H ik
HEVFRT 77 AR PIRR, — AR T8 Bk Be gk 1 ol i B 0BT 000 H Bk ml A5 —
SEZAE AR A [ 2 i D B A M) 5 AR S 2 VR A A T B S 5T 0 H 15k 1k
FFARAGAE [ [ PNk e S, A oAbk slOBUGH BRI H E AR AR el 00 TR X
AEDCUF I H A3 Z SO0 5 | A AR T TR RO ) B T, AR AN A S T A s ey
S EAL 2B, AR IE EEUR R BEE 452 T U I R A AT, i # o EOR S A T
SNBEE T B U2 B b AR AR SRR ST A AT AR ORI | £ R A
VRIE 5K AR T A S T AS) OO A B AR ettt i 1 Rl PRt e o s P 28
TEfR I8 2 1Y)

(=) AR T R A B E R F d

UTAEAC AR fAT 2 AT RS | 2 (9 35 B8 < S ) AR S A o, T B 588 IR, 2R
18 FE i A MR AL 2 ] VB A Ot PURE PR RO VR al R 20F Y
Je, Ho— BBt H 8 52 24 DR L 2 5] K pt 2 gL R DR W HOR BRI A 2
AJ O LT BT RO RS 2 VAR B N AL BAL XOE R AT O S B B
MR ER R T 55T A AR A ZR T ] 2 3l i R Y 45 BB AL DXCOONBOR 2 L X BT
B ARG DR A T R A K R XSO SR A A A X A R R A U5)
BEAT L, AR BE A RAE AL IR IREE R T 55 TAL AR 25 A 517 Rl REAE I H 3 e At

(10] See e. g., Lupaka Gold Corp. v. Republic of Peru, ICSID Case No. ARB/20/46.

(11) See e. g., Kappes v. Guatemala Daniel W. Kappes and Kappes, Cassidy & Associates v. Republic of Guatemala, 1CSID
Case No. ARB/18/43.

(12) See e. g., Discovery Global LLC v. Slovak Republic, ICSID Case No. ARB/21/51.

[13) See e.g., Bear Creek Mining Corporation v. Republic of Peru, ICSID Case No. ARB/14/21, Award, 30 November
2017, para.412; South American Silver Limited v. Bolivia, PCA Case No. 2013-15, Award, 22 November 2018,
para. 634.

(14) See e. g., Gabriel Resources Ltd. and Gabriel Resources (Jersey) v. Romania (1), ICSID Case No. ARB/15/31, Re-
spondent’ s Rejoinder, 24 May 2019, para. 951.

(15) See e. g., Copper Mesa Mining Corporation v. Republic of Ecuador, PCA Case No.2012-2, Award, 15 March 2016,
paras. 6. 40, 6.99-6. 100; Bear Creek Mining Corporation v. Republic of Peru, ICSID Case No. ARB/14/21, Re-
spondent’ s Counter-Memorial on the Merits and Memorial on Jurisdiction, 6 OCT 2015, para. 24; South American Silver
Limited v. Bolivia, PCA Case No.2013-15, Respondent Rejoinder, 21 Mar 2016, para. 653; Gabriel Resources Lid.
and Gabriel Resources ( Jersey) v. Romania, ICSID Case No. ARB/15/31, Respondent’s Rejoinder, 24 May 2019,
paras. 951, 975-993.
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SXVPA] HJEZRIE [ WA SV nl B E 2R TR A IXOC R Ty kb, EPihEh,
— 7 T, AR T8 L A 2 R o R DAy A R it o > Ak B SR A 38JE B3 I 45 ¢ 5 ) 4
WA S SR . D3 — D7 T, AR T RSO AL IXOC R AN 47 1K T i
PR 45 24 LA S ] B 0005 o U] v SR AR iR, 32 1 A A AT A2 PR AR 183 4 ( contributory
fault/ contributory negligence ) ¥ ; 7E—LLZ /4 rh | 2138 [ X% 5% A U470 e 4= Wk As
TRBE 2 A WL S (10

(Z2)ALHFTRARAFREG ELS

F 5 B I B s SO 5 | R B B 3 R A A D UL E I A [ B 8 9% o A v O
RETRANAFE 23V 0] 7 T SR G — B 2 At 2V ] R ) e S i, Bl

R wbox Vi nl ian)  IE AR 0 AR T8 OB B ) AL 2 VR R )

TG, AR T FE A AR A R AURI AT 32 PR B PR S5V AT (AR, SR PR T, 405
A FRAL DX OC R BT I e T | R G s I TS B 5 R T [ BRI B ARG A
HI A OTAT N o TSR AUR ] 52 B[R] R — e A, i it K 4 5 it = 5, s L [ )3
L DA B F B UROR o PRI, AR JE 1 il T A S 1A o BRI 3 I A A B
B At o Vi nl ), (7)

HEUR AR SR BRI B, A 21/ R I8 AR Jhy o 552 ) R ok ke . Hoh, AU Y
LR, T T A AR R i 7 i S I g e v AR P IE R B 4K
I, 25 FEACFE I H 8 S S RO B F 52 AR AR R AL XOC R AT N, 120 SAS v. Bolivia
LAPERIESE A W T H 857 Y b ARG DR R O X O R TR A A G
FEOPRTTFI RN G T A5 SRS A E R R AT 5 1% 58 S Al 508 Plp s ik ik
FAP AL B RYEOR R 32 SR AN EUE TR JE A5 BT 2 AR SCAT Sl i) S A R A 1X 4y
SR IETH AR I IAE AR R A 7 S 8P A TERF B A5, U8) A | d5c
YEH 19 Gabriel Resources v. Romania Z2#EHF B #7500 H G = 4+ &1 0] X —F L] gEV)
W AR [ BRI S R R B A URIE Z I B RO R U9

B Je e F BRI By, — 7 T, R E 23 55 T B0 B LI H G 52 A+ XS0 1Y
FAL, B B U A5 R URIE . U0 Bear Creek v. Peru ZZAPEREESS ), H T E
IH LT 304 A BB AR L E iAo VE al 35 H BB RSB E PR RO, o1k 125 JE I
H T 2R A5 BB 42 75 ( discounted cash flow ) 71345 35 I8, DR ML 2 BE R 7

(16) See e. g., Bear Creek Mining Corporation v. Republic of Peru, ICSID Case No. ARB/14/21.

(17)  See Johannes Hendrik Fahner, Assessing Investor Misconduct in Mining Disputes - Legality Requirements, Clean Hands,
and Contributory Fault, in Cory H. Kent, Shaheeza Lalani, Georgios Petrochilos & Andreas R. Ziegler eds., Social Li-
cense and Dispute Resolution in the Extractive Industries, Brill, 2021, pp.78-79.

(18) South American Silver Limited v. Bolivia, PCA Case No. 2013—-15, Award - 22 November 2018, paras. 559-561, 610,
656-657.

(19) Gabriel Resources Ltd. and Gabriel Resources (Jersey) v. Romania, ICSID Case No. ARB/15/31, Award of the Tribu-
nal, 8 March 2024, paras. 1310-1312.
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I SEBRBCR AR R (20 55— TJ5 T, B0 R BE 235 AL BRAL DXOC R AT 4 T BEROAE hy
P& Bt Al | AR G 458 3 1) B dRORE 8 AR 7 b sl A IG5 5085, 1 4N Copper Mesa v. Ecuador
b B 7 TS AR T ] 22 1 R APk | e o 4 SR R e A B ) ROTTAR IS AR
SF RS IR JIAT R IXOC R BN E N H B R 5 30% 1Y 54T, 40035 I 2 40
WARRE D 30% 1)

B LA 6 HTR 2P T IS 71 5 R 03 BV 05 24 B % 5
PARAR BT B GHEIX R AT, B O IR P B 5 i, AT AT A2l
[7) RS T R i JR FAC A A T R O 18 < BTG L R 22 M R A PR

T BB ERE AR FH AL SV Al TR R I B

TS A v 2 S D7 B R ARV A ) R, 7 S S T E 50 R I H R A 2 Y
HAL X BN, LA B RS R T A L O RAT ly, TAEE M = 0 xS . JRmIOC
BRI ETE T, 450 E AR BESRATAL 2VF AT YA AT N R AR i, O H R A S I 1
Tt TR 7w AR T A SR A] T AR I R R PR R — A AR [ N
B AR AT I A R BURAT R ; 2% HAh F PRk A i A 17 A
B 534053 B T o SEZ B ) 0 B2 B O R L AR =2 AL

(—)ERAEE B W EFH BT A

RS B A TR RN AR B E B eV E ] DU NI P ARE [ [ P i o
AT EFEDCOC R AT I 9k AR T DO AR B AT O O W R B 55, e
Abengoa v. Mexico ESEN ARV MRS B R B TEAL PR AL X 6 R 7 HAETE IR Z. SR D E R
FCH B R ARSI DT SRR AN 5T B4 DAl TR A AR S R A 2, 1H
S H B RN AE [ [ R SRR B ST B AR th oG TR 1At Ss il L 55
AN BRI, LLSARE [ BUR X £ 58 F A7 A B9 28 2, PRI B0 5 A A TE A il i 22
5222500, 7£ Bear Creek v. Peru £ A E 880K & 5 Yt KA &, 35 T 0045
[ BRo7 T2 169 5 ( 3 M % Ji /A 2) (Indigenous and Tribal Peoples Convention)
TEN B FE B2 ARG, BOARFHAH R DA . A EE 2808 WAy BRI T 1At XN T
TAFTEA 2 , (BRI 58 8 TF e i BT SN STy AR [ Y Jmy BTN &, DR LAt
e SCREPAIA AT AT, R 98 25 ) LB AT 25 AR A D LT 1 5 5 ikt DO e B %
S FTAEREOR RN, 280 IR SR 5T A T RE RS A2 o R
RA TR AN LI LS55 F AR, 23

[20] Bear Creek Mining Corporation v. Republic of Peru, ICSID Case No. ARB/14/21, Award, 30 November 2017, para. 600.

(21) Copper Mesa Mining Corporation v. Republic of Ecuador, PCA Case No.2012-2, Award, 15 March 2016, paras. 6.
98 - 6.102, 6.133, 7.30.

(22) Abengoa, S. A.y COFIDES, S. A. v. United Mexican States, ICSID Case No. ARB(AF)/09/2, Award, 18 April 2013,
paras. 660—670.

(23] Bear Creek Mining Corporation v. Republic of Peru, ICSID Case No. ARB/14/21, Award, 30 November 2017, paras. 256,
409-412, 567-569, 664.
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LORE A A R AR R O B BT A X G AR [ A T AR [ R Y 0, 24 AR [
BUR ORI 1 At Xm R G 32 00 B R0  fe it 8k T 35 42 4 e S5 Y i A 52407
Yett  FEAL VRl [l b 2R T8 1 GOA T T A R i DR B 8 5 2 AL X A 4y A7 3k |
ik PBIRE DL, MTBCHE 3 BUAR AT OB ST 2R T8 [ 1] A ok 2R A7 R 1 5, ke
R DL ()

SRS B AR T, — 7 I, 3 P AR [ R A BB E AL XOC R AT, AT
AL SV B TR A R A ABENE . THRGTHE S | SV alE— A SO0 A
€ HUB PRIV R AR IR A 2V AT A RAG 5 3 AR IO T AR 8 [ 24 o DX
RO H 945 & B HE M L, TG X 100 H i $H A 2 75 45 B, AR m] BE A 0 H 18 52 41K
il (267 FE2xVF RT I SR YA 45 E MR B B0 R AT 24 A DS SR BT AT AT RE”
it 70 AT 3 AR TE R ] P AN AT S 4505 S A B IX O 2% R AT B i )
Fr oAb, i EL AT By 1145 585 AR 1 00 T A DM 5 O ME— DR B . 55— T3, %5 AR
B FE R AR SR A T N R b B AE T, BOORAE 2 VR RN i T 5 91430 9 8 DA iy A 254 e DX R
) A S A S B T SR IR A7 81, 280 (EL SR AN BE TR DA ARG R BT A 7 2 R R 30 s
VRRTARAT S5k . BR T Bl | B SF BB M 84 5 2 i XSG R I BUR T 981, B
IR Bl RARDT I ARIEAT e i 55 S5 A1 D B ARt m] REAL) ) 00 H 18 A2 4 DX S X Y
EEJFEA

SR, F2 0 2 il B s A AR JEE BUR BT AT, AL\ F 2 VR T s A, T H 2%
PUERE S G X BRI R . S 2, BRI NG A 2V AT KU S DL T A AR B
A A K R 52, AX B [ Bk = 2857 A B BE 1R RSt ax i B2 Ak N
IEAERPRAT AL, SR 5 X ARG 5| 7 il = J™ 46 37 3% B ORI B0 3t
DO T BUR B A B AR TR R ) b B £ 5835 15 24 ot X B ok G R 0 E B2
A VAT BEE 4R B 1 R DX G i % 0 J7 s CRHL R F AR 58 A B
Frah 5 A DXCFE A4 VR IE , Bk RN | LR AR [l R 25 A OC 2 ST H A= i R 43

[24) See Radl F. Zuniga Peralta, The Judicialisation of the Social License to Operate; Criteria for International Investment
Law, 22 Journal of World Investment & Trade 92, 111 (2021).

(25) See Katia Yannaca-Small, Corporate Social Responsibility and the International Investment Law Regime: Not Business as
Usual, 17 University of St. Thomas Law Journal 402, 407 (2021).

[26]) See Laurent Develle, The Social License to Operate: Beyond Compliance and Risk Management, in Cory H. Kent, Sha-
heeza Lalani, Georgios Petrochilos & Andreas R. Ziegler eds., Social License and Dispute Resolution in the Extractive In-
dustries, Brill, 2021, p. 188.

(27) See Raual F. Zuaifiiga Peralta, The Judicialisation of the Social License to Operate: Criteria for International Investment
Law, 22 Journal of World Investment & Trade 92, 101-107 (2021).

(28] See Henry G Burnett & Craig Miles, Key Mining Disputes in Latin America, GAR (21 August 2024 ) , https://globalar-
bitrationreview. com/ guide/the—guide—arbitration—in—latin—america/ third—edition/ article/ key—mining—disputes—in—lat-
in—america#footnote—078—backlink , fi¢ /T 15 [7) Bsf [8] [ 2024-09-08 ] ,

[29) See e. g., Tecnicas Medioambientales Tecmed SA v. United Mexican States, ICSID Case No ARB( AF)/00/2, Award,
29 May 2003, paras. 42, 147; Junefield Gold Investments Limited v. Republic of Ecuador, PCA Case No.2023-35.

(30] See Mavluda Sattorova, The Foreign Investor as a Good Citizen: Investor Obligations to Do Good, in Jean Ho & Mavluda

Sattorova eds., Investors’ International Law, Hart Publishing, 2021, p.57.
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KN, A B TR A DO BRI H RS AR RE $e2 8, DI R H A9 rT A7 B ikt
AL R E AL V] SRR T 7R 0E PR EER A2 VF i« o0 PR BT AR v 28
HZR THRFEENERAEZS S TR ST, TREEM S, 32058 5
SRA AT AL TP E P AT R AT 33 (H R 2 B H B T IEAT X G A X
MESNTHT: , B Z A AL X G R B BB X 28 5| A AL IXCHU I IR 25 77 A [
WO, $ 5T AU O YT B R R AL Z 5T a A7, i H il 51 3 2%
W AN B9 KBS T 2 AL DX 5, AR [ R AEAR 2168 T 1 HAS H g R 7 AL
FIRYBE ST, A FHULH SRS BURF B9 T e L IR A 36 . 320 78 2l X 5 #5583 A
UM A P BRSNS TR 3 IR LT, 2 At DX A5 () ) 45 PT REAR A B, A7 i o 3
JSCAS XU B e 2 AR AR 2 0330 RIVE Y b e DRI H B B X6 SR AR BUR SRR, 48 98 5 L n] L
AR AR A8 A4 ) i T 608 2 ] R 2 o) e o AR 22 55 A, 2 e DA S A Bt 2
TR Y 2855 Jm 2R B39

(=) BF HACE R AL

TR ZRIE [ [ YA AL BRI BT A X R B Z i, HOM AR A VP ] MRS 30As
A B L3 |, 55) 3525 204% ( Phillipe Sands) 7E Bear Creekv. Peru 5 & W iR &%
HoA [ B 2 ML YE A 8 £ 00 B AL VF T AR OB SN . I I 3 e AR L
FIER Ja A L) AR A F S AR 27 (free, pricr.and informed consent ) £3UF]
HE VAT B B 7R DR I T A 3R 2 At e ir s R2E BN (2
FIHR I o BN 2y) B A BT AT HE AMNERAT D SO PS5 A SCBE AP 3R, S — 8
UEC - FIFR TS fa BN X — AR AACHEIN T 35 T4 58 e, REHIRAE ) IZ LAY
J& T OmER—E | H 52 5 W) CCanada - Peru Free Trade Agreement ) 55 837 £ FH
ZeCr P B Al i P A R PRy AU R A AT LA L AR B IE RN E A AR
AR 3 PR 7 Js B 29) T BEXS B8 77 AR AR ) . RZZHARAKINIL A A AT BEA
2 FAEXS RN E BN LS5 (48 H X I FA B A A TR B ka0 A
WEARIZ A AR I MRS 5 RIS B R B R4 T b 3 A DR
AN LY AT I FE BREEACR I E AT H I 7 BRI 2 S A 50 b FIr A AR, BB R
REAR TG 2> L9 ML 1755 AAES 21 3 35 T R A AUR oK AR BCEL IE 5058 73 B9 15 e SR fie e 24

(31) See Thiago Leite Cruz, Valente José Matlaba, Jos¢ Aroudo Mota & Jorge Filipe dos Santos, Measuring the Social License
to Operate of the Mining Industry in an Amazonian Town: A Case Study of Canaa dos Carajéds, Brazil, 74 Resources Poli-
cy 1, 10 (2020).

[32) See Nicolas M. Perrone, Local Communities, Extractivism and International Investment Law: The Case of Five Colombi-
an Communities, 19 Globalizations 837, 847 (2022).

(33) See Tuija Jartti, Tapio Litmanen, Justine Lacey & Kieren Moffat, National Level Paths to the Mining Industry’ s Social
Licence to Operate (SLO) in Northern Europe: The Case of Finland, 7 The Extractive Industries and Society 97, 99
(2020).

(34) See Nicolas M. Perrone, Investment Treaty Law and Matters of Recognition: Locating the Concerns of Local Communi-
ties, 24 Journal of World Investment & Trade 437, 438-439 (2023).

(35) See Jean-Michel Marcoux & Andrew Newcombe, Bear Creek Mining Corporation v. Republic of Peru: Two Sides of a
“Social License” to Operate, 33 ICSID Review 653, 658 (2018).
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MDA SR , 25 R A 2 sl LA B E Y | DR 5% AR AR A Jlad 58 oA (30

UG S VU WA A FEA 2 R A5 (B FE TRk AL S W) ( United Nations
Guiding Principles on Business and Human Rights) BT 37036 FEISUE E Fr ik #0706
AT R T PR, S8 BNy, BV 25 RER v Ja B2 2) R RE R R A1 [ 45
HWEIN B4 55 BT BRI A LR B8 A T B AU BT X — WA
TESR B G H A TR L T EZEAT A B AR 55 e ) 8OR R, 7E 87 R 1E
B ] P i 22 O 3 I R A G AL [ B RIS 380 b, 5008 B0 A i Sy 1 AR T [ AT
HARFGFHVF AT TEAE . X — FRATETE IS B (BAE T, B 1k I Bn 805 0 AR % iR
BILTI B Ry 45 58 2 PR 19 i 28 AN 2 T TV SR A AL 2V ] i < DR B O[5 3 35 B A 5
D1 BRZR T ) VR R ZEAR BRAL X G 2 b 2 By 5 AL PR AT O Y [ B vk
X I B E AR VR AT A 2 — 40)

LIRS FA [ PRYEAEE W] ZEAR R B b R kb 32 300 552 B 1) SR, (F i AN i 720 1R L e
W, —J5ii, I S% AL E RO A AR, REBRSFHE N LEMREERL
2y R 3 R I R EORAE T 3 s R TSCE B — I R AR R
XEEREA S 5 R IR AT Y PSR R 40 R S L b 8050 B AL 2R T
SUEEIE R T 135 5 B A i FHe RS [FLSAH) FE o VFal 2RO O] & T T s
FEAATAE DRI H w7 HL ST oA BT ), (420 R, B O AN e SR SR s S
235 H S0 A AR 3 4 DCHE i g 240 SR FE PR v A, (R0 1 S5 PRI ) R A
PRy AT 22 1 1 B ML L4407 pROH T L, 45 0 i A ] By MRS i DAl AR
HAVEAT, 5 —Jr T, 275 Hofl [ BRvk A Dy — MR 5 RO IR ) BRS %
A Tl B i R A 0 B AL IX G RT A ok BT B ANE A (8, (H S P2 58 5 ] By
T WLEARYE , R T B A R —ARIE . AR EE 2 5 2275 HoAh [ B iz

(36) Bear Creek Mining Corporation v. Republic of Peru, ICSID Case No. ARB/14/21, Partial Dissenting Opinion of Profes-
sor Philippe Sands, 30 November 2017, paras. 11, 19, 37-39.

(37) See Bear Creek Mining Corporation v. Republic of Peru, ICSID Case No. ARB/14/21, Partial Dissenting Opinion of Pro-
fessor Philippe Sands, 30 November 2017, paras. 9-10.

(38) See Mevelyn Ong, From Aspiration to Public Policy: Imprinting UNGP-Aligned Footprints of Corporate Responsibility
and Accountability into the Shifting Sands of International Arbitration Practice, ICSID Review, siae 020 (5 June 2024) ,
https://doi. org/10. 1093/ icsidreview/siae020 , cifrJi[A ] [ 2024-10-01]

(39) Bear Creek Mining Corporation v. Republic of Peru, ICSID Case No. ARB/14/21, Partial Dissenting Opinion of Profes-
sor Philippe Sands, 30 November 2017, para. 37.

(40) See Sally Wheeler, Global Production, CSR and Human Rights: The Courts of Public Opinion and the Social Licence to
Operate, 19 International Journal of Human Rights 757, 758 (2015).

(41) See ILO, Indigenous and Tribal Peoples Convention, 1989 (No. 169), Art. 15.2.
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Social License Issues in International Investment

Law and China’ s Response

[ Abstract] Recently, in investor-state disputes arising from social license risks, host
States have frequently invoked social license issues as a defense against investor claims. On the
one hand, host States take the social license issue as the factual basis to justify the disputed
measures and require the arbitral tribunal to dismiss the investor’ s claim for future profits. On
the other hand, host States’ social license defense focuses on the investor’ s misconduct in com-
munity relations and attempts to find legal sources from domestic law, international treaties, and
international soft law norms, raising jurisdiction, admissibility, and contributory fault defenses.
As a result, the social license issue enters into the international investment arbitration proceed-
ings as a factual background and investors’ responsibilities and becomes an important consider-
ation that affects the award. An examination of investors’ social license responsibilities shows
that the mainstream opinion is to apply the national law and consider the relevant actions of only
the host State. While this approach will help the tribunatidenclude in favor of the investor, it is
not conducive to promoting the positive developméds of cémmunity relations. Emerging minority
opinion refers to other international legal riorms, ‘which helps to give' efiect to the value of the
social license, but faces the practical dilénima of insufficierit nérm supply and limited effect.
The “community relations” _¢iauses “incorporated in, the, new generation of international invest-
ment agreements have a wide scope of application.)*They are highly compatible with social li-
cense issues and have the potential to_makesup for the deficiencies of existing arbitration prac-
tices. Among them, the “invesior\obligation” clauses in India’ s treaty-making practice can
provide a legal basis for the host State’ s social license defense in investment arbitration; and
Brazil can apply the investment dispute prevention mechanism in its treaty-making practice to
implement the “investor obligation” clauses and provide an institutional path for investors to ob-
tain social license. Considering Chinese overseas investments in the countries within the frame-
work of the BRI and the reality that large-scale extractive and infrastructure construction pro-
jects have encountered opposition from local communities in host States, on the one hand, Chi-
nese investors should fully understand the importance of establishing positive relationships with
local communities in host States to obtain and maintain social license. They should focus on pre-
vention and take arbitration as a supplement mechanism when dealing with social license issues.
On the other hand, China should incorporate “community relations” clauses as investors’ obli-
gation and introduce dispute prevention mechanisms into its foreign investment agreements to
demonstrate the determination of Chinese investors to take responsible business conduct and to

protect their interests.
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