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Theoretical Interpretation of and Realistic Path to the Extraterritorial

Effect of China’ s Intellectual Property Law

[ Abstract] Whether the Chinese intellectual property law has an extraterritorial effect is
the key issue in promoting the extraterritorial application of Chinese law. Currently, there are
some controversies over this subject in academic circles. The regional characteristics of intellec-
tual property, the private law attribute of intellectual property law, and the idea of multilateral-
ism are the main reasons for questioning the extraterritorial effect of intellectual property law.
However, theoretically, the territoriality of intellectual property does not exclude the extraterri-
torial effect of intellectual property law. The establishment of rules on extraterritorial effect and
the unilateral extraterritorial application of intellectual property law by China are in line with the
trend of extraterritorial application of economic management laws and do not violate the interna-
tional law on the jurisdiction over foreign-related intellectual property disputes and the applica-
tion of law. In reality, it is also an important institutional tool’for/China to safeguard its foreign
innovation interests. From the perspective of extraterritorial practice, the United States has ex-
panded the extraterritorial effect of its intellectiigliproperty law in the<fields of patents, trade-
marks, copyright and trade secrets by establishing rules on extraieriitorial effect, interpreting
legislative intentions, and analyzizig'the connections betwéeh ‘cause and effect. Commercial in-
terests are the core factor iofluencing the extraterritorial application of intellectual property law
by the U.S. To protect its commercial infetests, *U. S. courts have abandoned to some extent
the application of the principle of presumaption against extraterritoriality. This shows that wheth-
er intellectual property law has exiraterritorial effect mainly depends on the interests, position
and strength of a state. Unilateral extraterritorial effect is not an abuse of extraterritorial juris-
diction, but a modest supplementary mechanism for dealing with foreign-related intellectual
property disputes. To enrich China’ s foreign-related intellectual property legal toolbox, improve
the extraterritorial application system of intellectual property law, and indirectly participate in
the international legislation on intellectual property, China should construct an extraterritorial
application mechanism for intellectual property law, including unidirectional and bidirectional
modes based on extraterritorial effect rules and conflict rules, expand the extraterritorial effect of

its intellectual property law on the basis of “the real connection requirement” , and carry out the

b
unidirectional extraterritorial application of the intellectual property law based on the principles
of international comity, interest measurement and moderation. In addition, China should also
strengthen the cooperative guarantee mechanism for the extraterritorial application of intellectual

property law.
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