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(2) SR CRff BRI E 5 S S 0T, CHARIE ) 2016 4558 2 1,45 127 3T,

(3) i, CRIEMY S 233 S0HUE - “ YIBCZ BMRE N, R AT LIGE o #0087 PP AR R IA SR AR i B A
IR BET 2018 4EMAT T (OC T HATFIA TR HLE)

(4] Vgl Stadler, in: Jauernig, Biirgerliches Gesetzbuch, 19. Aufl. 2023, § 779 Rn. 4.

(5) ZWE TG (RIEGGRSIE) (F) , FREBEE RS R 2003 4R, 57 831 TT,

(6) D.2,15, 1.

(7) SWHR A MRS S RNEE ) , (CIAREE22)2016 4E26 5 ], 55 68,69 1T,

(8] Vgl Fischer, in: BeckOK BGB, 69. Edition 2024, § 779 Rn. 14.
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TERE DR TR0 2 A ASRE VP L SRAFAE R 2R, (A0, FASE BB, A
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WA, ABAEFIAFR BRI BURI AT UG AH SAM DL O 7 B9k 28 — EURIfg

[9]) Cass.civ., Sez. IIl 6.5.2003, n. 6861, n, 2003, p.343.

(10) S UL TEE  (Rik&IR) , i E Bk R d M 2000 4FAR, 55 858 1T,

(11) Vgl Stadler, in; Jauernig BGB, 19. Aufl. 2023, § 779 Rn. 12.

(12)  SEIHE = Rl B ks 1 (3240 - SRR - AR YFIMS) | (BA3CEE,2008 4F) 367 HEZ M,

(13) SIHE=RILEW] SR [ (24 - SR - A YR5) | (5A3C3E,2008 4F) 367 HS

(14) SUW[E)FEHEEHZ - 5 - R RETE - SO 4 (RO FARE 19 JFU0 |58 SCH 7= F A0 - AN 7% 18 1R vk it
FERE) (REA) | i 22706 T AL 2014 4EAR, 5 953 T,
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(17)  Vgl. Marburg, in: Staudinger Kommentar zum BGB, 15. Aufl. 2009, § 779 Rn. 37.
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(19) Vgl. Fischer, in: BeckOK BGB, 68. Edition 2023, § 779 Rn. 20.
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(23] Vgl Fischer, in: BeckOK BGB, 68. Edition 2023, § 779 Rn. 20.

(24) S ULJH AR ORI R IR 5 SEARTE M XCE A3HT) , C4AR2E) 2016 4756 2 11,56 129 L,

(25) ZWAMERERE (REGHSIE) (F) , RERZHX = RA3JR 1981 4EH, 57 804 7T,
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[29) See Restatement (Second) of Contract § 279 comment b, and § 281 comment d.

[30) See Restatement ( Second) of Contract § 279 comment ¢, and § 281 comment e.

(31) S UWLFEHE (IR PRS2 il B —— e e A ROk B (48 2 28061 2 45 ) (R Sz i vk g ) |, (o I BB i
REEEAR) 2012 4F55 4 9,55 75 TT,

(32) S H R (G FNFAR LS S EE M) , (ARIE2) 2016 4F55 531,58 70 1T,

(33) S HEER  (RFRATE) , P EARICA IR 2014 4R, 55 186 UL,
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(35) Vgl. Fischer, in: BeckOK BGB, 68. Edition 2023, § 779 Rn. 20.

(36) See E. Allan Farnsworth & Zachary Wolfe, Farnsworth on Contracts, 4th Edition, Aspen Law & Business, 2020, § 4. 25.
(37) SUWH R CERFNE T FIRERIBETE) , (RN R IR (R )2015 4R45 4 11,45 26 32 1T,

(38) Watkins v. Williams, 877 P.2d 19 ( Mont. 1994).

(39) Wilmes v. United States Postal Service, 810 F.2d 130, 132 (7th Cir. 1987).

[40) See E. Allan Farnsworth & Zachary Wolfe, Farnsworth on Contracts, 4th Edition, Aspen Law & Business, 2020, § 4. 25.
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MBS RIE KR . TGP ABA XEAIE R BT 51 2 5 I, gk 3380 i
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(41)  Bem NRIEBEHR SR A 124 5
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N AEPRE SR I UL P AR, 180T B0 1 7 i 9D I T, oA
NBE T LR #E I [T TR KA, o m] A PR AR BRSO T TR AL, 26 = MBI
PRAP AR BEACTE , I 25 FRVF AN B FE A AR5 T, ST A B s, AN
T AR TERIEE WX 55 N1k 296 R0 A 2% 18, Wit o] 2 54 Rl 155
NI RS R A AT 54T A Al BEX B AR, AR B2 € (9 55 29 5T T fE
AR TR X I, 72558 R AN 4%, 33k 98 oA A1) TRl ot A N 3 o 0 g
W 2R MR A Sy | ONHAEET G o XN, PRI 4H0 2 23 J5UA AR,
A RUJCE B2 et ik A I, o =, A R DG AR i 05 I 350 2 6095 AN BN I i)

(72)  AEEATH— PR A RIEBE (2023) 5T 01 R 3722 SR FHPA
(73) Vgl. Habersack, in: Miinchener Kommentar zum BGB, 9. Aufl. 2024, § 779 Rn. 2.
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ZHMY T BN R IR BRI T 5155 AN RE IR £, R DI SORT L5 ] DG 2R ml LA
A BN T RARI UG . 5155 ANAEAJEAT FIR BRSNS 5907 24 i i B AT 9K 25 52 3
JELE ) 5 2R AT O LR AR AEAH Y B 2 DA, fh T R0 P DU 0T 0 T e A A DA
e 24 Tl 2RSSO T, B LTS AR RS R S 29 e AR I F B i in = 48, A
B2, 355t 55 ARG SRR ISASFARAR , J& Tt 55 Az

IR TS NN JEAT AR BRSO AR AR i 2 I, (5T A N AR A TR AR, {E 7 LA
WP IFANTEA AL, RG9S NAEAT I U ARAS i A BTS2 T, AR AL
NBEFRE R G55 NEAT G ], W55 AN Y EAT B 5 ), AN 32 9K AT R DS, i
HAEGSs NEATIRE S WA S 2eh 358 N Z 855 (H 5 R 5C 28 A5 K, e, RIEE AL
BT A A B IROT AR e 2, A A 1 32 5K i 95 N JBAT A bl R Aot
RN SR AT 55 NBAT R B, W55 AN 25 2 BRAN it DI il 249 5 JE AT 55, ft AL
WA R 5 BT A 645

(=) Fo L0 R BAT R AR EH 2 Jr4E

TERE BT | R 6 20K T K (RS AR JEAT AR MY, AR 2 %
FOWEFEATE, WATA , A PR A R A J0R £ 2 BRI AIE S, U9
APPSO ARG G R OC R 528 5 55 N2 & IRt , R sl 5 4 [ D72 i o
WA B H S BRI DRSS JEUE R AN A T 38 2O A T 3R i [ A
B A PR30l 1) 51 95 ARk PR UGE 2 DiAE . RO MR BEXS B — Mo 55 A AT
SR, B ATHUERBIEANET IR R, R ARG S WAL EMFNLS 5 I
WIS T, AR EMSCAS I 2 I TRl A e AR I 28 | RIVEE (5 95 A JE AT VAR BIb SRS AR A 12
2y AU R RE I REE SR ot 95 BT T 505 [R) B0 AR DS, AN RE IR F25K . 7RIS IE
B YIS R AR R Z R R R AN A AL, B THENE A& TR
FABITHE R B SR HAEEE— 5k, MR 0155 NORILE E A THE,
4N, A RE [ 32 5K S5 [R] 249 58 B 3 24 4 D A5 AR DS 24 58 1) 3 2040 I = i A
SV [ oy B TR D3 5 I ) 3 5k i 29 AT, B BOM A A3 BE Rt

IR AERFIRIE T, 4 AT RE HU2 i 20 45 0 SC55 R JE AT 18 ORI AR DS, 7E 1
TIET , A BRSNS RAT AT BE 7 A XU B A 54T . TR G A 1 = 40450 SC55 mT 40 15
OUT i A Z IR A DR AT e R il o 4 Ak S5 B IEAT IR AN, TR A o0
(4 200 55 BUEAT I F AR S AR . 5 TR AR B JEUU), 0 24 i 2 = A & 73
FLAT USRI BT o O FEIR R B R R RN AN AT LA SR f3iE 95 MK
R IBUELT AT AANBEATHITE LT ARG FIE DV SORSROK B L 534 . MIBE X A
PSR XS S5 Ta] B 3 200 55 A TR AN B L 28 B8 40, ot AU 2 4R AT LA J5E 5[] 375 oK
55 NIEAT , FE01 95 NASJEAT I, o nl A8 B 5 [ B9 240 7 35 K fod 95 AR SEAE . Rifl b
A BRI F 5k T G AR DO i 2 54 HSEPR B HR T X A R 45

(74) See Bowater North America Corp. v. Murray Machinery, Inc., 773 F.2d 71, 75 (6th Cir. 1985).
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AR ABFEGAAAE RS |, i 55 NIRRT B BB AT 655 5 , M R BOY A Z 1]
FIHAFSCRMIE K, 11k &, A SO SE QBT AU sk S A [a)  THE X IR AT A
HuE T Al RS o DR R A A A R, g DR A 1o 2 A T
AL ik A THE T 2 A [RG5S AN BAT R RS LSRR T 5 R, 7245t
BONEREE R G095 NBAT IR A R 8 Ffg hislUs |, 555 NBATIEM — A5, #05 F: 80M
AMEBIE K . WA 5 NBAT IR G R 5%, 24535 N Z B A (i 55 5C R4 BRITH 2K, 1t
B, 2S5 Ao Jo A i 2 A DU D 2 S5 RN 2 TR DG 2R N S A R 3
Wiz 3%,

i TN + 2
/N én l%

(s [ ROIE ) ) B 22— B DB S 75 (Preamenin ) B ™ MIGRAG 2 Ak BR 0 UAY) £ 1
W FBL, 7 00 HA Rk (BT SRR Ze g 2 iy - BRSE i R K K LR
o, SRR ERIHLREA Al /NI, BB B 24y B A, LLR AR R LA A St 7 fef A i
— M, PR I g A0 A A1 Sy M R S 20 e ST it vp B RS B ML, BRI AR S S 5 A
SCo7 U R DI AR AR D B 5 [R) 9 ABRE RSk i) HHEE 28 0 (IR ik i)
55 233 ZRRTHIA RN AN B A AR T RO RG22 B IR IRGE PR A 4
I AR PR 2 — M5 R RS T FOR A Sy i o T B, e S A A
PSR A 2y i R b R BIR S SI 5 [F) Z IR 28 W AF AR 2 B AT 58 | X S0 07 i o B 4%
R H AN GE LI, O ARPOX LT B SN AR PR B SR AN E M X — R
A, TR AR PR B B DIRE , I8 MR D SFE B Rl A2 IR T, A= 2R 9%
FPRE ARG R FFHICR FIERIC R . AR PRI — Bk O 45 21 e iE
I BAEGUS AT AR O N s S EUR G R R I Z 57, SUUNA BUKSE
AR DRI I R SRR o AT BRURI L 75 A DAL I TR 2Z (R 0G24 RE AT
YR Gy i e BB PR Tt R i R PR i A 4 R BIM LAY 21 3 i ke VR IR B
PR o

[AX AR £H 2023 FERARZAAHFALEXAA KRB RFLEETHE
KB AR (23&ZD152) AR R, |

(75) S UL EFEE . (HREEI) LT AL 2022 4R, 4 30 TiL,

(76) 2L Ch. JARROSSON, Les concessions réciproques daps la transaction, D. 1997. p. 267 et s, spec., p.267;%55] H &
A R P RIS R (AR TR ) 2012 AR5 4,56 110 0T,

(77)  REE(RHERE) SOEME 2 B2 SHit SIHEEUIED ATV S MORK(2) | (FHFIED,2010 4£)348 H

S0
2
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Relationship between the Settlement Agreement and the Original Contract

[ Abstract | In China, relevant laws and judicial interpretations have always attached
great importance to settlement agreements and confirmed them in law. Settlements include liti-
gation settlement and non-litigation settlement. Litigation settlement can have a dual effect in
both substantive law and procedural law, while non-litigation settlement, as a purely civil law
settlement, only produces a substantive law effect and has the binding force of a contract. The
purpose of a settlement agreement is to address the uncertainty of the original contractual rela-
tionship, such as the existence of rights, the content, and the realization of the contract. This is
also the key difference between settlement agreement and similar systems. The relationship be-
tween settlement agreement and original contract mainly manifests itself as substitution relation-
ship and coexistence relationship. Usually, the parties agree in the settlement agreement that
the creditor accepts the performance promise of the debtor or a third party as the repayment of
the original debt. Although there are substantial changes in the contractual relationship, the tra-
ditional theory of debt renewal in civil law cannot be fully applied to explain the relationship be-
tween the original contract and the settlement*agreement. This is hecause the purpose of a set-
tlement agreement is to overcome the. unicertainty of the origindl €oniract, thereby resolving dis-
putes and avoiding litigation. Although a settlement agreément may change the original contrac-
tual relationship, it willfiot lead to the termination\of the original contract, while the renewal of
the debt is aimed at eliminating the original relationship. At this point, the coming into effect of
the settlement agreement does notereate’a debt of choice, and creditors cannot claim dual rights
based on the two contractual, relationships. The parties should prioritize the performance of the
settlement agreement. The failure or inability to fulfill the settlement agreement will lead to the
“revival” of the original contract. This is conducive to preventing debtors from abusing settle-
ment agreements and damaging the interests of creditors. If one party breaches the settlement
agreement and gives the other party the right to choose, the non-performance of the settlement a-
greement should not result in double liability for breach. After the creditor makes the choice,
the debtor’ s performance will lead to the termination of the old and new contractual relation-
ships between the parties. In conclusion, once a settlement agreement is reached, it should be
given priority in application. Only in cases where performance cannot be achieved or the debtor
fails to perform will it lead to the “resurrection” of the original contractual relationship. Credi-
tors have the right to seek relief based on the settlement agreement or the original contract. Only
in this way can the role of settlement agreement be maximized in resolving disputes and optimi-

zing the governance of litigation sources.

(FTHE%E B 1)

- 99 .



