EfRAHR

DR SR P RS A A ki ) T B i A0 5 e R

#

NBRE A ST -Fi8 T AT R, AR ke B FE R % 7 @ik R E
Rk, H— BRBEASR(LBEMAY)FFTE =2 FFAHERR BRI GER, H &
HERRN, B = (EMARLA) 5B BRI ARE BT LHONHELZN EN
SRR BRAE RN, F = BRI A AR S R W 69 BSR4k BR Bk R AR BRAE R kP
WA TETFY, B HFHMERMN, Lo SFRZFTAFRREGERZES TR, RFE6E
R 22 58 BOANIS Fo B 09 B 5 2 3%, BRI R F 42 69 F A b 55 R B | R AR R L
W 5 B R REAZANEAC 6 R e, BR B89 TR T Ak %5 v B FRAZ FTAF 300 A 2 B 2
RRBBAHEGHEMNG, RTHRAKBME ENZEEFREFFTALNEMS, FE
ST H T R R LR THRAE R PREFTHY, & ARB AIRET L
29 FA A BB e TR BRI 64 A AR e 2 BR Bk 2 R GG AR AL

KR AR BRBE EFRLFHTAL FLHBHE AN

HWHE, B RFEF R ERIL,

iz R DR L[] B BOORE, 1 D ) 22 TR A 50 2R 29 S W 1k, R A 2006 455, BR
HH S AR A8 73 ] 5 H A ol 7 T ) B 22 M) ) 5 98 i, BRIVIOC B 19 8 4 K (intra-EU  arbitra-
tions) . (1) MRHHZE 1 25 ( European Commission ) S5 A3 A A KK P 58 AP 3% F2 e, 0B 5 Bt
(Court of Justice of the European Union, CJEU) (21t 15 Z2 A~ 22 i I\ b S Ap 8 it s R
2, E & A ) B0 [ PR A 2N T AR 5 s, T — 408 B 22 [
PRI RE IR B S5 BUOR A2 2l 5 | & i Kt 4 9% 3 15 [ R T i i DR (investor-state dispute settle-

(1) MATFRYE PR PP e e F , B N8 & 7 30 W BT Eastern Sugar v. Czech Republic ESN R
SEBUNE )T W ZE 5123 W L, MR 7E D B R AR 138 T BRI ZE 5125 2006 4 1 H 13 H BUFHRE Y
B EY = UL, See Eastern Sugar B. V. v. The Czech Republic, SCC Case No. 088/2004, Partial Award dated 27 March
2007, paras. 119-125.

(2] BREZEGEAEH R EAFEEEBE (Court of Justice) (3 12 B¢ ( General Court) R4S BE o 18 Sk KK B8 f5e i Rl MUK
T W SRR W R B, TR AR RNz e, g T X 43, T A U B A S BR U 323 BE ( European Court of
Justice,ECJ) , {H¢ U A SR 29) SR G H I SCHF R &R
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ment , ISDS ) 244y ¥4 J& N T A . R RHLHEAT 1 T 3 28 IR i 0 B8 2 R B 12, SR T LA
BEALE R BAT 6 E PRE A1 2 BE . E NI IIF 5T S5 R4 SR it 76 R A 42
NAFAERIAI, I S PRt A RN, €30 e =2 B %ok BT 1 AR B 1) [ P 05 M
FUo FET I, ARSCRAR TR T TN A 58 AP A0 JEL B, T s A A 2% 2 i P A fige e ML
[ R 28 52 B AU AR B 5 S IR B i T LR A i [ Bk . BARA L EREN
FRA Gy AELRR R A4 T P50 AT B 52 0 ] g 9% A 26k ol 32 1) 2 ) 32 2 2, L vl 5l ol 0 TR 4%
A RETE I DR PR 0, DR T A 2 DA v R i A 5 A RS E EX 3
— DR T PN S A A ) S e A g

DR 2 11 B 8 0% 45 24 ( Bilateral Investment Treaty, BIT) A9BSR IF %A 7 Bl 75
B 5L FE R PAT , 5 B PN B R S R 2 A A B DO 1k e B A R R AR S
DR B AT DR T ) SE B M B e, R B B AR R

(—) BRHL 7 A BRI IAT 38 5 3R

W U B G AR AR T R B FIIE e ARG . AR R MR e %
AR ——2015 45 4], DR R T A Dy AR S i 24 5 07 A A RSS2 BE 2 R WL 1O L
1,04 FHEFIREFET T 2020 4558 USRS 0 sl UM I 2R TTEA

®1 2015 FREBAPRAMRTRIER
. . - HORAIN
BRFHER R FOR S B SR TH .
5#iT
9REN Holding v. Spain, Adamakopoulos v. Cyprus * , )
. . . . 9REN Holding v.
B3 Croatian Courier v. Croatia, BayWa r. e. v. Spain, .
. . . Spain”, BayWa r.
Belenergia v. Italy ™, Cavalum SGPS v. Spain™ , CEF .
. . e. v.Spain~ , Fore-
. Energia v. Italy, Cube Infrastructure v. Spain, Eskosol Novenergia
HiFMT AN . L. . sight v. Spain”,
v. ltaly ™ , Foresight v. Spain™ , Greentech v. Ttaly ", v. Spain”,
("= o . Hydro Energy v.
o Hydro Energy v. Spain™, Kruck v. Spain™, Landes- . Foresight
EAEN) . ) Spain”~ , OperaFund
bank Baden-Wiirttemberg v. Spain” , Novenergia v. . v. Spain”
. L ) v. Spain”, SolEs
Spain” , OperaFund v. Spain”, Silver Ridge v. Ita- i
. ) . Badajoz v. Spain”
ly™, SolEs Badajoz v. Spain™ , Stadtwerke Miinchen .
o, ) . Watkins v. Spain
v. Spain~ , Watkins v. Spain

(3] See e.g. Valentina Vadi, Beyond Known Worlds: Climate Change Governance by Arbitral Tribunals, 48 Vanderbilt Jour-
nal of Transnational Law 1285, 1340-1342 (2015) ; Begona Perez Bernabeu, Taxation, State Aid Rules and Arbitral
Courts: A BIT of a Mess in the Micula Saga, 19 European State Aid Law Quarterly 329, 334 (2020) ; & VT X% . ( (g
PR IE B 4520 ) X P FEAE AR IR B IR 9T ) , (R IEIBRIE T8 ) 2021 4F58 4 3,58 52-62 U0 BRALEE | BN IF .
ORI BE D% 5E PP R I S 547 30 B A ) | (T2 25 ) 2024 456 1 9], 5 67-71 1L,

RERVEERIERA E A S5 KBS (UNCTAD) Investment Dispute Settlement Navigator {5 B 3 B 2 L ht-
tps://investmentpolicy. unctad. org/ investment—dispute—settlement , B JEin i E] [ 2024-08-257

(4]
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(8 1)
FORAN
55T

R iz Fr R S H I

Alten Renewable v. Spain, Belegging-Maatschappij
“Far East” v. Austria, E. ON SE v. Spain, ENERGO-
PRO v. Bulgaria, Fin. Co. Ge. Ro v. Romania, KS v.
Spain, Solarpark v. Spain, STEAG v. Spain, WCV v.

Czechia

ARFE
FEE KA

ANRAR 7S, X0 T 2015 4RI S AY 29 TR N AR B AR, B 1 RIRER AN 2 T R P
PEJEARFNAEA PRI BLAN | B 2 53 2 32 3l 3 4 D 4 i 25 = 7 A A AR 20 TR,
HEAIK 100% , A 12 B R AR A EE VPSS L UL ITHE AR WIS . TEJR 22 p#k
S AP TRERY | I8 S0 SRR A 22 D12 i) T FUR I AN SE B . AN, A ] PRt o
3t R H 0 (International Centre for Settlement of Investment Disputes, 1CSID ) #8822 51 &3
R R 2 Y 23 i A BRGE TR o ()RR S BT L 4R 2 o B S S R i (5

D LR A AR A A ) T 99T, A PN (] ) SEL R AOE I VA AR R, T RS Ay B P
PR TR AL AL T 22 52 Bl ( state aid ) A0 U) Shy it ) 505 40 3 WG 2 A MU £

(=) BREL A =FAF A AL

FRHEC A SR 2T ) ( Treaty of Lisbon) , BRI R HLA 37 1 X6 B 5 al B3 [ o0 ] 4%
T F 55 1L RSB, R BRHIB T TR 20) ( Treaty on the Functioning of the European U-
nion, TFEU) % 207 Z& T X AMRFNFNER G5B 0T 5 L9 09 L TR AL, #2517 i b3 ARG =2 [] R )
&G 45 ISP E BOALRE , A5 I 22 6] ) 508 -5 R 5 ) 4 S i 2R 20 i S RV | DT At
INTR AR Bk = A 2P R PR, 2018 4F, BRBE 7 BE7E XF Achmea v. Slovakia 58 %) ] £ v i
W IZ SN I RGH BT 5% 249 B FL A 8 ) 3 2 IR i s B 0 T e s, Lo ) TR R (i T iz
FIAR2I) 5 267 A FNH5 344 Z5MSr 1 Wk 5 X DO A% 240 il 8 [ R A7 400 20 40 5 1) 6 T
R, 5 1k 53 D 8 K3 28 R) R 1 4 IS4 58 2% 29 S LA A ) Al 4 i e ok D 070 1
J& , X Komstroy v. Moldova Z& i | & B4+, Bt 2 78 A AR AR IR IR T XA 4 ¢
KM IR RETRFE T X2 ( Energy Charter Treaty, ECT) 5521 523k (80 Xt
THTHY PL Holdings v. Poland 58, ikBede i | 3 i i i 8 S0 H ) A o8 A e ] 5 )
e S DO 000 At ) i B o 2 B U SRR 1 e AR, DR N PR AR R i 7
USRI SR 08 I R PATRE S5 07 A 25 5, DR 3 AR DS Ak

[5) See Charanne B. V. and Construction Investments S. a. r. l. v. Spain, SCC Case No. 062/2012, Final Award, 21 January
2016, paras. 49, 56.

(6] See The Slovak Republic v. Achmea B. V., C-284/16, ECLI:EU.C:2018.158, 6 March 2018, paras. 56—60.

[7) See Tasnim Ahmed, The CJEU and the Introduction of International Dispute Settlement Mechanisms within the EU: Is
Alternative Dispute Resolution in the EU in Safe Hands?, 22 Pepperdine Dispute Resolution Law Journal 491, 493
(2022).

(8] See République de Moldavie v Komstroy LLC, C-741/19, ECLI;EU;C:2021:655, 2 September 2021, paras. 64—66.

(9] See Republiken Polen v. PL Holdings Sarl, C-109/20, ECLI;EU.C:2021.875, 6 October 2021, paras. 47-50.
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M RARHNE , ZMEIX SO IR 3R | A 3875 i W N PR Pk i) 7 3 B AP

(=) BB E RAZAN AL

D Ll R AR M T, 2 A T i % ] 9 SRS A S | A S, SRR A B
3 PR B AT I 2, ] BE A Il G4 )y, M v i e R A5k e R 4 B 4 B g W
BETAS IR U0 24 SC b IR S AN T, PRy A AR () BRI 55 SOk &, 0D [
FAR B JE T I PR 57 U AR 55l 1AM, JE AT B0 A R B E S E R R Y
ML EE 3] F Micula v. Romania 8,012 Z R 20 T X 58 W ABRK, HAFE R A9 ESKR
TZE U T AR 2 Ji SR BT OB , 51 & 1 s 50 0% A S i e v O AP RO AR 2 I AT
THER, BAEARRZ G, W 2 01 2\ E BB AT AR A [ 54 By, 2R 2 Ey JE WA 1k
JEATERPI U I U3 JephAr ), W 22 51 257 2017 48 11 10 H &AL 15 x5 7Y
PEF BEVR A RUAR SCHR 08 AR 2 2y 1975 B DA DR W BE 90  mT A BE VR0 ROt AN T T
DAL 1 BT A b Ik 4 O, A5 T o A R 4 s 2 e A O T 4 B, U1 R T,
] o 0 S 268 e P 40 5 T 22 SR R I 4 T e ), ) A e, AR IR 12, ke
JEAT T REA AR [ S B, s EE R LA AR 5% BB A A (H R 75 8 T I 2 A
AR, 107 25 AR 30 [ s B S AU U R RE BRIk BE B i, T ST S A EIBR 23 1%
FF1E S A TR e A i P R L 18— P [ AT P T 2% 3 IR ) 450 9 A3 ) [l 2 42
BT TR A A 1 s 28 57 R ] P R 3R [ A

T WRERTEAE N ERB T R R P Y B ik

SRR A3 I ELOE S P SR T 10 P 3 48 78 R e, AR R
AN, K B 5 4 [ R AT 24 0 T L0y X e 5 2 24 , B 32
il 0 4% 2 5 PR A

(—) 7 3% B b A B AR 04 A8 A

B R L B 2 6 ) 25 24 S5, 3% P90 PR 0 PRI B AT DA e 1Ay
HRTCA R A 1), FORE 24458 FH T AR B 3 [0 =2 160 L B 4 24 25 s B A
HEAT AL VE MR 09 SRTTT, M43 Y A 1 1 BT | 4R 56 S 0 0 32 1 o L

[10] See Ana Mercedes Lopez-Rodriguez & Pilar Navarro, Investment Arbitration and EU Law in the Aftermath of Renewable
Energy Cuts in Spain, 25 European Energy and Environmental Law Review 2, 4 (2016).

(1) ZWARRBEIBITARZ) 5 107 555 1K,

(12) See loan Micula, Viorel Micula and others v. Romania (1), ICSID Case No. ARB/05/20, Award, 11 December 2013,
paras. 36, 1329.

(13) European Commission, Decision (EU) 2015/1470 of 30 March 2015 on State aid SA. 38517 (2014/C) (ex 2014/NN)
implemented by Romania - Arbitral award Micula v Romania of 11 December 2013, O] L 232, 4 September 2015, par-
as. 69-70.

(14) European Commission, State Aid SA. 40348 (2015/NN) - Spain, Support for Electricity Generation from Renewable En-
ergy Sources, Cogeneration and Waste, C (2017) 7384 final, 10 November 2017, paras. 162-165.

(15) See Ana Mercedes Lopez-Rodriguez, The Sun Behind the Clouds? Enforcement of Renewable Energy Awards in the EU,
8 Transnational Environmental Law 279, 289 (2019).
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o A L I, e R B =T RN VA e At N AR BE R PR TC AR i T A
JERR R 45 29 [ A2

DR 08 RS 25 22 i 2R 2 I RAEAR B 22 [A) HEBRE & T AU e T 2 e [ )
B Z N FAZUE” VST R IE 25T BRAFZFEIELE T & Sery i od LAk, —
PR OL T I 2R AR AT < 20— B AR AT A 1b 5 55 = S Al >4 5 [ A 2R A
I SCG5 8 = A UE B SR H 5 53 5 BOAT RCSAT 5 565 U e 00 HC A 24 = [, 60 T
TR BB TE 7 A5 2Y) SR NI T T 03 [l =2 18] JF AR TR B AT 1< a0 4 W 4
Ly B S AR R B I 2 TRl HERR G R A 2 RS 2R 20 H 5 5% B A S0t
WArE U7 W Y T2 5K J0 5 T O W A R VR A 2 T 228 R B AT I o 2 240 8 ST 1) ) JE TR
D], R — A K 8

R 1 Tk 1 (RIS AT 2R 29) 5 351 AR BN 2SR = [ 50, () B4, Micula
v. Romania Z& 9% BI85 7 & S JE W AE ABKETELINA T (O F g B 5 H A E R ERZ
[B] 45 % 4 vt N 24 ) ( Conwention on the Settlement of Investment Disputes between States and Na-
ttonals of Other States , TRRE CARBRATANZ) ") B R LStz B3 B (BRI B 1T 2 20 ) 5
351 AN Tt AR A 2 i R AH Y S35, IR R SR AR 0 S S I 5 =5
g2y [ 200 (HRR B AR AL AR AL A S TR R I 56 351 280 FH T Al b I S5 A Al )
LS 2552, TOIH = E e AR B A1) 25, (20 17 L, B34 20 AR 26 29 BIr I e
f9 355 e L AT IR R 2, O AN IO T4 Y R A N A S i S i 07 22 B2
G2 LASE =05 i Jo A 0GR g i K R N BB A R TE S e B i T (R R
29) S0 E AR R 4R 2907 10 552, JC S TR BRI e T I A M E

(=) 38 JA PRk 8 1 R B A2

DR R 2% 24 R ] B 43 0% 2R 240 0 52 B et 90 25 20320 N 2) ( Vienna: Conwention on the Law
of Treaties, VCLT) 5 28 4" S £ R M BB A RN FU 2052 (29 2000 45 ( T A 6 24)

(16)  Z (BN RLAENL) G 41 %,

(17) See e. g. BayWa r. e. Renewable Energy GmbH and BayWa r. e. Asset Holding GmbH v. Kingdom of Spain, ICSID Case
No. ARB/15/16, Decision on Jurisdiction, Liability and Directions on Quantum, 2 December 2019, para. 276.

(18) ZWEN A ZHTEXEEPRER) ,(HEA2RE)2023 447 8 11,5 63 1L,

(19) ZANE 1958 4F 1 A 1 HHT, S FIAE S A Z BT, 474500 b2 7 7= 2 AR L35 15—l 2
AR B S — AN s A 8], AN 252 Sk 2R E ISR

[20) European Commission, Decision (EU) 2015/1470 of 30 March 2015 on State aid SA. 38517 (2014/C) (ex 2014/NN)
implemented by Romania - Arbitral award Micula v Romania of 11 December 2013 ( OJ L 232, 4 September 2015, 43—
70), para. 129.

(21) LA Commission v. Austria Z& A, WA ZS 51 S48 47 B R 735 SOA DGl P 3101468 1) R (A 4, RR LA B 52
T BRI ASBORE AN B A B AT HE A 1) X552 ) T HA B R BRES T LU 45 5N 29) ( Convention No 45
of the International Labour Organization) %5 1k 174 N FHH e RAFGIG TAER) 55, BB RITIEAAN =H 2
e IR BT AL L5 - HEAE R E K FR, See e. g. Commission v Austria, C-203/03, ECLI; EU:C:2005:76, 1
February 2005, paras. 62—65.

[22) See Kai Struckmann, Genevra Forwood & Aqeel Kadri, Investor-State Arbitrations and EU State Aid Rules: Conflict or
Co-Existence?, 15 European State Aid Law Quarterly 258, 261-262 (2016).

(23] See e. g. Ping An Life Insurance Company of China, Limited and Ping An Insurance ( Group) Company of China, Limit-
ed v. Kingdom of Belgium, ICSID Case No. ARB/12/29, Award, 30 April 2015, para. 144.
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RCHIT, RSB AR LA S T RS AR2 2 el R E T2 HERA U, A
B RLE T H ¥ 2l A S I W 45, CHUITAS 25 2) AR AR | 8 2 2R 980 1E A U0
AT 21X B SR TR 7 AR S SRR N AR AP S U A R B T B S
RREIE L TAESC PR . i, CHUTAR 25 20) 5 (R 20) BT S5 0 [ Bk 19
AURER Y, o TR e ik ARG (RN 2R 2035 A 20) 5 30 ZR A Eil 120 SR, i Ak
AMLIX I3 T 58 )5 26 200 4 2977 S A ARTR] 415 D0 , LT A A2 3 B9 i B e S s 2 29 56
IR AT, LA 2520 ) 5 (RN 2 ) W) 4 2977 A IR IR AN ], A3 A2
(AN ZRLTE ALY R 30 2Rt A2

DR B 3 P A 98 S R TE Micula v. Romania 28T EDULAARBE . ¢l TR 22 51 23 BHA%
BOEAT B E AR FIENLOGER YR, Rl 05 Bl e e 2 5 Je WS A I 2 A
AR B 50 B, IR R S S RO T A R e AR A i B IR 22 i, T IR i 22
A FFARRAT X 12 1 R I AR, < ey T i ke HUR A UG B2 A BB TR 2K, J09%
5 Z R A B B 2T, FEASRER A — T ) 4% Bly D I 4 S IR 2 53 2 0 e A A i
Z A PTA FE (RIS % T e AR T 4 i 14 S8 ) A7 (A BIR DA% R B 3k 36 P T i sE 2
PRI JEA 120 DR TR e 20 AT AL LA I, W 22 B3 S X AR S B0 PR Y F R
IR —FloRE R vk K B A 9 R B e B URBY B, R i e s R (R s AT AR )
55 108 ZR BN 2 51 20 T [ S B B 0 B2 i ol DO R 2 B A SR R — IO it A 1
Fay 182 [ A AR Bh I DR UE I 53 [ AN S ¥ FE AR AR B, DR AR 32 i Al e 3R A5 [ K 4 Bl Y
IFIR] g R AR e 2 B (270 R L R B 1 B AR R 2 53 2 OS2 37 I — 2, B H
R A 325 7 2 T IR R I ) [ 4 B A S B R SR A, 2 [ I 4 AT AR B
TEGN S [ B A2 Y DX 3 77 95 e 7 A PR PR PRAT IF 435 1 1, < 2 5 Je S ) 4 I80FT R e A
TEHAE T B AR PR kg 32 28 sz 3] B [ A i g PR, 7 (28

F TR R s 7 A LR AR 25 240 ) AR AT INA T K [ P W 2 24, B 0 i i 50
TR TESC AL BTRLE 1Y 55 | BRR J SR A AT 5 BT ARG SR SIS oo - IR AT AL
BRI BOR A N AREE S, (5 H A B 1k AR A 77 30 T iy, S b oA S AT IR
RSl Hean, ERAMML BJE AR 2010 47 3L R P g 2L XG0 56 20, b i H g 2%
FOCVFAEL 11 Z A7 A A3 98 A4 9838 70 AR IR IR OR (200 2012 4F A R A

[24) See Tamas Kende, Arbitral Awards Classified as State Aid under European Union Law, 37 ELTE Law Journal 37, 37
(2015).

[25) See Christian Tietje & Clemens Wackernagel, Enforcement of Intra-EU ICSID Awards: Multilevel Governance, Invest-
ment Tribunals and the Lost Opportunity of the Micula Arbitration, 16 Journal of World Investment & Trade 205, 208
(2015).

(26] Micula and Others v Commission, T-624/15, ECLI;EU:T:2019.:423, 18 June 2019, para.77.

(27) See Commission v. European Food S. A., C-638/19P, ECLI;EU:2022.:50, 25 January 2022, paras. 109-125.

(28) See Micula v. Romania, 404 F. Supp. 3d 265, 279-280 (D. D. C.2019).

(29) See Jarrod Hepburn & Luke Eric Peterson, Italy Is the EU’ s Model Citizen, “When It Comes to Following European
Commission Demands to Terminate Intra-EU Investment Treaties” , 2 June 2015, https://www. iareporter. com/articles/
investigation—italy—is—the—eus—model - citizen —when —it— comes —to—following — european — commission — demands — to — ter-

minate—intra—eu—investment—treaties/ , F 3T 15 [0 B[] [2024-09-20] ,
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PR Z AR AR P EI T PATADEE SH7 | J5 BRI AR R Rk e 3 AT e 45 ]
TRIN B0 ] DL A BB N S £ B AR G A B, e A B B [ SR O & B
PP LA , 17 AS 2 B Rt A LT AS 2 240) W) B A3

(=) BRE F A 29K 5 50249 B R M 4 R A%

B, W A0 0 S D AR B A R E A TE T 5 iR 28 1964 41 Costa v
ENEL SEHIPemf sz CO R B 7 R« R A 5 5 — I A DA [0 (IR ik ) 7 A o
5 BRIEIL ST B XU T e L RB TR E 5 NS BIE RO AL B 33 AR
17T, R S~ T A B 43 9 A T 0 4 2 R S ok 5 I BB W06 w5, o7 243 P T B 2k ) 2
2y N JEH IR (B - A ) B

HER 0 T3 -5 ] ) 4 i, DS PN S48 9 A DA T AR 8 S oy > T 1)
MBS R AP , EPRBEEE R 8 PR SR M S E P 2 LR
TR — AU IR, 38 T4 58 5 [ SRR i DR AR T R A AP AE . e
HO% 35t i H Pl A S A E MR PR E . A, GRS FELE,
SR AL P AR 1 At A 050l TR R A B B A S
[E| SR 2 G, Fh 0™ A R D ¥ S0 0 AR A0 m] 3 A R BB ik, AP RE o A TR
GEAF R SRR i I L RS B AR [l s 8 3k I A FEL ) S 55, 5 I 1 S 55 Tk, 3¢)

PO, AR X [ PR A5 5% 2% 240 R 2 s B A e, W R D S 2 Ol . A
[l PR S AR A RLE , PR TR DR Sy B 1 IR 2R 948 B 38 T LIRS 24 5 753 FH Y
i 24 1] ] PR o 92 R D) 5 0 (373 i 0 ) T3k Ao 25 3 3 P 1 Il B v R D) A5 it
W™ g B D AR IR B, Rl e B 5 R A O D S SR ) S 51 Se il P R 75 B8 it
TSR VR HBIE B TR OGS 3 s vh CRE DR JE B 45 29) BB AL, 38 IV A5 I WL ZE Y
SR LLAMA At AT 3 R D0 A0 S 0] RO g ol B e S P R, A Rt 45 5 2% 29 X 4 i
A7 RNV 2% 29 CR VL RO A9 175 0 5 B A R i B %) TE AN AAPL v. Sril Lan-

(30) See Marco Gavazzi and Stefano Gavazzi v. Romania, ICSID Case No. ARB/12/25, Award, 18 April 2017; Francesco
Sorace, Enforcing an ICSID Award Issued in an Intra-EU Investment Arbitration: An ltalian Law Perspective, 3 ltalian
Review of International and Comparative Law 87, 104 (2023).

(31) Flaminio Costa v E. N. E. L, Case 6/64, ECLI:EU.C:1964:66, Judgment of 15 July 1964.

(32] See Primacy of EU Law, https://eur—lex. europa. eu/EN/legal—content/ glossary/ primacy—of —eu—law—precedence—su-
premacy. html, F¢3fE U7 (] B [i1] [ 2024-08-20]

(33) See Ana Mercedes Lopez-Rodriguez, The Sun Behind the Clouds? Enforcement of Renewable Energy Awards in the EU,
8 Transnational Environmental Law 279, 294 (2019).

[34) See Infrastructure Services Luxembourg SARL ( formerly Antin Infrastructure Services Luxembourg SARL) v Spain,
[2023] EWHC 1226 (Comm) , paras. 67-88, 160.

(35) See Asian Agricultural Products Ltd. (AAPL) v Republic of Sri Lanka, ICSID Case No. ARB/87/3, Award, 27 June
1990, paras. 18-20.

(36) See Kingdom of Spain v Infrastructure Services Luxembourg S. &. r. 1., [2023] HCA 11, para. 79.

(37) See Christoph Schreuer, Failure to Apply the Governing Law in International Investment Arbitration, 7 Austrian Review of
International and European Law 147, 149-155 (2002).

(38) See Blasket Renewable Investments, LLC v. The Kingdom of Spain, 665 F. Supp.3d 1, 11-12 (D. D. C.2023).

(39) S WM : (8 PRE B 2R 20 b i pk H0E JH IR | CRIUR 2 244 (3 2 +h B 24 100 ) 2014 4E55 2 7,
55 81-84 B,
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ka SEAPEIE T « “ MOABH AL LA R — DR R T HAUE B HGE IR 52 B iy 5 2
AR T AL ATE > SRR 2 R T JERA A ofe D8 Py L DO 3 3 38R s F A0 A 125 B
A e ELAER 5 1 I P ] A P T P e SE 1R RO, 5 i A R, 1400 I R e
SRAREITIEIZOR WO AU A7 AR < NS 5 R S T B A i IR UL
L2 W I i A P 3 FALOU A b SEAE R D 17 142 (ELRE R B AR A R A ]
VR 0 PPaEBE v 2000 F R A RN 80 HE B 2 2 P b L Sl IR R 1 =2
M, B A L 22 X P HR R JE AL 08 2R 2 103 Y, B Tl Tk 2 i o L A

= EPRE ST B 5 15 F W 2 A ot A

R 5 — e PR, D 0T A S 5 T A 4t 7 A 1) e % 4 Bl 9930 O 2R 8 B b X
—RIR ) [ PR 28 B ), 5 AR IR AT OC A BB T S B AT A A 4D R 1 SRR 5 H Y
(World Trade Organization, WTO ) 3 B MLl A4 S B 1] &1, BRAT A &% i MEYE T 240 45 ( 1994
HEETE 5 52 5 S WE ) ( General Agreement on Tariffs and Trade, GATT 1994) % 6 455 (b
I 55 [z M FE T P 22 ) (Agreement on Subsidies and Countervailing Measures) , {8 H:H 5245 #i
TEF T W AR AN, (O T4 S i DR AL U 55 2 B98¢ % ) ( Understanding on Rules
and Procedures Governing the Settlement of Disputes , TR P omfR DR i) ") Wik A PR
PUF WA 52 5 Bt 07 3, S b a0 5L U9 AN B 28 T I B B Al A 52 ) BT
TRFR B R A 1) 32005 58 AT RE A 1Y [ A 475 Mt 115 i B L] ( Most Favored
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An International Law Critique of EU Interventions in Intra-EU Investment

Arbitrations and Solutions from a Chinese Perspective

[ Abstract] Since around 2006, the European Union (EU) has attempted to exclude
and increasingly intervened in intra-EU investment arbitrations as a non-disputing party. Having
explored how it interprets and applies EU law in such dispute settlement procedures, this article
argues that the EU intervention violates international law in the following aspects. Firstly, the
way it argues for the application of EU law is inconsistent with the rules on the application of
treaties as it is intended to modify multilateral treaties, such as the ICSID Convention, between
certain parties without fulfilling the legal conditions. Secondly, the proposed application of the
Treaty of Lisbon and several CJEU decisions to investments covered by preexisting treaties runs
counter to the principle of non-retroactivity, which is particularly evident in Micula v. Roma-
nia. Thirdly, the expansive application of the primacy of EU law in order to construe EU law as
the preferential applicable law to investment arbitrations while it is actually auxiliary and com-
plementary means of interpretation does not conform with the rules of treaty interpretation.
Fourthly, state aid interventions in investment arbitral awards are incompatible with the anti-
subsidy theory and practice under international trade framework because it ignores the non-con-
cessional and non-discriminatory nature of compensation for investment damage and is not analo-
gous to subsidization risk incurred by economic compensation in the context of international
trade remedy. EU interventions in intra-EU arbitrations pose a threat to the credibility of the in-
vestment arbitration regime, affecting all of its beneficiaries, including Chinese investors. Mo-
reover, Chinese companies that invest in EU countries are likely to be involved in intra-EU dis-
putes indirectly, especially considering that Chinese renewable energy investment in the EU re-
gion has grown rapidly in recent years. Based on the above two considerations, the author, in
addition to the aforementioned critique of the EU practices, proposes the following solutions
from Chinese perspective; on the one hand, the conditions for non-disputing party participation
need to be improved, including more consistent application of the standards, additional restric-
tions on repeated requests, and more substantive scrutiny of the purpose and effect of interven-
tions ; on the other hand, Chinese companies should make a balanced choice between the appli-
cable remedies when involved in investment disputes with EU member states relating to intra-EU
investments. An applicable BIT between China and an EU host state takes precedence over an
intra-EU counterpart. In cases where an intra-EU arbitration is more possible or favorable, the

claiming party should try to avoid places of arbitration within the EU and arbitral rules governed

by EU law.
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