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Controversies over the Application of Joint Interpretation Clauses in

Investment Arbitration: Characterization and China’ s Responses

[ Abstract] In the practice of international investment arbitration, the application of
joint interpretation clauses has sparked numerous controversies. On the one hand, the relation-
ship between joint interpretation clauses and general treaty interpretation rules remains unclear,
leading to differing views held by arbitration tribunals on their validity. On the other hand,
since joint interpretation clauses are products of the parties’ agreement, it is also questionable
whether tribunals have the authority to review them. This article argues that joint interpretation
clauses should be recognized as lex specialis relative to the general interpretation rules under Ar-
ticle 31 of the Vienna Convention on the Law of Treaties (lex generalis). Therefore, the effect
of joint interpretation clauses should be given priority in application. While functioning as lex
specialis , they also complement general law, ensuring the reasonableness and consistency of
treaty interpretation. In other words, even in the presence’of joint interpretation clauses, tribu-
nals may still consider other agreements or practices reached by the parties subsequent to such
clauses when interpreting treaties, albeit thHesé agreements or praetices do not carry the same
binding force as the joint interpretation ‘ciauses. Regarding.the\second controversy, whether tri-
bunals can review the joint interpretation clauses establishied by the contracting parties depends
on their jurisdiction. Adilisugh tribunals are established based on the mutual consent and author-
ization of the arbitration parties, their pperational model and adjudicative mechanism function as
independent adjudicative entities( Without the authorization to perform such reviews, tribunals
would lose their individual vaiue and functional reliance as dispute resolution institutions and
the arbitration process itself would be unable to achieve its purpose of resolving disputes. When
reviewing joint interpretation clauses, tribunals should follow a comprehensive set of criteria,
including clarity, specificity, and the parties’ intent. Provided that joint interpretation clauses
have a clear legal nature and are capable of resolving specific disputes, they can be given priori-
ty as lex specialis; otherwise, tribunals should revert to the general framework of international
law to ensure the fairness of the adjudication. For China, the existing international investment
treaties in force contain relatively few joint interpretation clauses and are structurally simplistic,
which hinders their full effectiveness. China should adopt a joint interpretation paradigm of
“general joint interpretation plus multiple special joint interpretations” as a model for improve-
ment. The wording of joint interpretation clauses can also serve as a necessary means for China

to enhance its international influence.

(ARG 4 At Ah)
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