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Legal Construction of Injunctive Remedies in Corporate Law

[ Abstract] Based on the requirements of private law order to rectify wrongful acts and
protect the interests of companies and their shareholders, the damage-prevention function of lia-
bility law, and the limited reasonableness of judicial intervention, the Chinese company law
should introduce the right to seek injunctive relief. This right to injunctive relief in company law
encompasses both derivative claims for injunctive relief based on the rights of the company and
direct claims for injunctive relief based on shareholders’ own rights. For derivative claims, the
appropriate normative approach lies in recognizing the authority of management and the legal or-
der of established distribution of power in company law. China can achieve this through judicial
interpretations of its company law. This proposed approach differs from Article 111 of the 1993
Company Law. When a company has established supervisory organs or institutions, those super-
visory organs or institutions may exercise the company’ s right to seek injunctive relief. If share-
holders meet the requirements for bringing a derivative action; thgy may also exercise the right
to seek injunctive relief on behalf of the company. As for direct claims, it is not appropriate for
China to introduce a general right to direct injunciive relief based on the exercise of shareholde-
rs’ own rights. Instead, the function of shareholder remedies should'be realized through the ex-
isting system of remedies for sharehiolder*oppression. Haweger, in specific areas that affect
shareholders’ interests, sueli as the authorized issuandce of shares, legislations may be consid-
ered to introduce a special type of direct claim for\injunctive relief, directly exercised by share-
holders based on the harm to their rights’gnd interests. With respect to derivative claims for in-
junctive relief in company law, the\claimant acts on behalf of the company to exercise the com-
pany’ s right to seek such relief. Specifically, in companies with a supervisory board and with-
out an audit committee, the supervisors and shareholders are the claimants. In companies with a
board of directors, non-executive directors and shareholders are the claimants. Shareholders of a
joint-stock company must have held, individually or in aggregate, more than 1% of the compa-
ny’ s shares for a continuous period of 180 days or more to have standing. The respondents are
the company’ s legal representative, executive directors, and senior management. The scope of
application covers wrongful acts by the legal representative, executive directors, and senior
management that harm the interests of the company. The wrongful acts must have the potential
to cause significant or irreparable harm to the company’ s interests. When exercising the right,
the claimant needs not prove that the counterparty acted with intent or negligence. In terms of
legal effect, the claimant may apply for pre-trial preservation measures, including both conduct

preservation and asset preservation, and the respondent has a duty of non-action.
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