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Reflections on and Reconstruction of the Theory of Subjective

Attribution of Criminal Quantitative Elements

[ Abstract] Based on the “fixed nature and fixed quantity” legislative model, China’s
criminal law mainly stipulates four types of criminal quantitative elements; the amount of pro-
ceeds, serious consequence, criminal circumstance with overall-evaluation function, and num-
ber of crimes. In response to attribution based on criminal quantitative elements, three main
theories have been developed; the theory of crime constitution element, the theory of objective
punishment condition, and the theory of objective exceeding element. The first theory has strong
local characteristics. According to this theory, the criminal quantitative element is an objective
element of the crime constitution, so the perpetrator needs to know the criminal quantitative ele-
ments in the attribution of criminal responsibility. The second theory is formed by applying the
theory of objective penalty condition in German and Japanese criminal laws to interpret the crim-
inal quantitative element in China’ s criminal law. According togthis theory, the criminal quan-
titative element is the third element for establishing a crime and dees not belong to objective il-
legal elements. Therefore, the perpetrator does not need to know the criminal quantitative ele-
ment in the attribution of criminal responsibility \“Elie third theory is~proposed under the influ-
ence of the concepts of “subjective exceeding element” and_“ahjective punishment condition”
in German and Japanese criminal iaws: This theory advocaiés'that the criminal quantitative ele-
ment belongs to objective éleitents of crime constitution, but the perpetrator does not need to
know the criminal quantitative element in ¢he attribution of criminal responsibility. Fully adhe-
ring to the theory of crime constitutioq efehient will improperly narrow the scope of punishment.
The theory of objective punishmeut condition is not self-consistent in logic and seriously ignores
the important fact that the criminal quantitative element belongs to objective crime constitution
elements. The theory of objective exceeding element not only violates the basic logic of convie-
tion but also leads to denying the non-completed form of the amount of crime. To effectively in-
terpret the influence of criminal quantitative elements on the attribution of criminal responsibili-
ty, it is necessary to fully consider such factors as the purpose of establishment, basic charac-
teristics, the need to overcome abstraction, and the relationship between the criminal quantita-
tive element and criminal act, then make a choice among existing theories. On this basis, the
theory of objective punishment condition and the theory of objective exceeding element should be
negated. The theory of the crime constitution element is strong in interpreting subjective attribu-
tion of the criminal quantitative element directly related to the criminal act, so it should be re-
tained but limited in application. Meanwhile, it is necessary to introduce the concept of strict li-
ability to interpret the subjective attribution of criminal quantitative elements that are not direct-

ly related to the criminal act.
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