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Re-Prosecution after Discretionary Non-Prosecution

Reflections and Regulation

[ Abstract] Based on their reasons, re-prosecutions can be divided into three catego-
ries ; those based on “changes in the objective basis” , those based on “changes in subjective e-
valuation” , and those based on “emergence of new circumstances”. From a legitimacy perspec-
tive, firstly, if re-prosecution remains unrestricted, prosecutorial authorities may abuse their
power by excessively pursuing crime suppression or being influenced by extralegal factors. Sec-
ondly, the procuratorate bears a duty of due diligence when reviewing prosecutions. Permitting
re-prosecution merely due to changes in subjective evaluation essentially shifts the responsibility
for inadequate prosecutorial review onto the non-prosecuted individual. Finally, after a non-
prosecution decision is rendered, the non-prosecuted individual has reintegrated into society and
resumed a normal life, and re-prosecution would disrupt the stability they have regained. There-
fore, China should establish reasonable regulatory constraints on re-prosecution following discre-
tionary non-prosecution. From a comparative law pérspective, most jurisdictions regulate re-
prosecution based on the principle of ne bis jn¥idem or the prohibition of double jeopardy. How-
ever, these principles typically apply ouly after a final judgment\or,a‘formal indictment. Moreo-
ver, even where pretrial legal {Famewoiks address re-prosecution, they often have significant
limitations. Given these ghorteofnings, China musi\seek alternative solutions. The principle of
legitimate expectation provides a theoretical basis for regulating re-prosecution after discretion-
ary non-prosecution. It emphasizes<that\the state must respect individuals’ reasonable expecta-
tions of governmental decisigns) IHe non-prosecuted individual has a legitimate expectation of
the discretionary non-prosecution decision made by the procuratorate, has expectation-based
conduct, and possesses expectation interests that merit protection. Based on the principle of le-
gitimate expectation, China should establish a rule of continuity for discretionary non-prosecu-
tion. A discretionary non-prosecution decision has continuity, and its revocation and subsequent
re-prosecution should be prohibited unless specific conditions for terminating its continuity are
met. Regarding the three types of re-prosecution, re-prosecution based on the emergence of new
circumstances should be absolutely prohibited ; re-prosecution due to changes in subjective eval-
uation should be generally prohibited, except where the original non-prosecution decision is
manifestly inappropriate, lacks clear reasoning, or involves a serious offense; re-prosecution
based on changes in objective basis should be permitted. This regulatory design seeks to strike a
balance between the protection of the reasonable expectation interests of the non-prosecuted in-
dividual and the public interest in crime prosecution, thereby achieving an equilibrium between

the principle of legitimate expectation and the pursuit of substantive justice.
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