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Institutional Guarantees for the Criminal Defendant’ s Right
of Confrontation; Against the Background of the Fourth

Amendment to the Criminal Procedure Law

[ Abstract] The right of confrontation is a fundamental right enjoyed by the accused in
criminal proceedings. Its core value lies in ensuring fair trials. However, the protection of this
right remains insufficient in China’ s judicial practice. On one hand, witnesses rarely testify in
court, leaving defendants unable to confront accusers. On the other hand, under the “judge-
dominated” safeguard mechanism, judges have discretion over witness appearance and the initi-
ation of procedures and often reject it as “unnecessary”. As a result, confrontation becomes
merely a tool rather than an independent procedural right of the defendant. The insufficiency in
the protection of the right of confrontation stems from four factors: First, the lack of explicit rec-
ognition of this right in the law, resulting in the insufficient safeguard for it. Second, weak wit-
ness testimony rules, which grant high evidentiary value to out=of-gourt statements. As a result,
the negative consequences of the witness’ s non-appearancs-fail to be effectively conveyed to the
judicial decision-making link. Third, the “dossier=centered” practice, which reduces trials to
formality. Judges’ pre-assessment of facts from case files weakenstihe adversarial nature of trial
proceedings. Fourth, prosecutorial #ominance, which leadsyta'the equality relationship between
the prosecution and the defense, leaving defendants.inta disadvantaged position in evidence ex-
amination, thus further eroding the right of confrontation. Amid the fourth amendment to Crimi-
nal Procedure Law, how to further pratett|the defendant’ s right to confront through legislative
reform and judicial adjustments has\become an urgent issue to be addressed. The path to future
improvement includes the following key measures: Firstly, formally establishing the right of con-
frontation as an independent procedural right and clarifying its fundamental status in the crimi-
nal justice system. Secondly, strengthening the judge’s obligation to notify witnesses to testify
and limiting their discretion in exempting witnesses from appearance, so as to maximize witness
participation in trial proceedings. Thirdly, establishing rules for denying the evidential capacity
of witnesses who do not appear in court to testify and strictly limiting the evidential validity of
out-of-court statements. Fourthly, refining the rules of questioning in court to permit the reason-
able use of leading questions during cross-examination, so as to enhance the effectiveness of
confrontation. Fifthly, enhancing the defense’ s capacity for effective confrontation. Measures
such as strengthening legal aid and improving the defense mechanism should be implemented to
promote substantive criminal defense. These reforms would enhance the defendant’ s ability to
challenge the prosecution’ s case, thus shifting the confrontation mechanism from a judge-domi-

nated model to one centered on the protection of rights.
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