EfFRATHS

] o 1 5 0 B AR AR AL B T L
X IR BRI R4 55 10 5 e e S R

%

NBRE. BFgExEr EXFAETRRAAN (RSB HEFNY) BETRE
1R 3P US40 LA e 05 | I T AR T AR SRR I 0 ) kA A IR LS AN T A F
AR A K ANE TR HIE D] (A L) FLN] 6h1E A2 vk B At i T BRI AR B LS
BEATT A @ AR SRR ) 3 RO A R A PN B3R T AT AT R R R SRR A
J ., A2 ik RGBT B SRR ST (ANY) b R AR LS AT
B BTG, BT AE TN E A R AR T 2 U R A E R AT
N ARRZ R, NKIERA, DT FE BT AR TR E R 0 R A Fh | B TR R
L5 T4 A0 e E TTENE FRE AN | o R A 2 T8 LM 69 SAE AL,

LBEIF.HARAIETAE BFERSEY LS AETAEHEL Wk

HE MO S E LI T8

S E PR UFIA“ Bgg b B R =T, CBA LA 29) (United Nations
Convention on the Law of the Sea) ( FFR“ (/ALY ) Frimfrt AL HEZL T id i i B2y B 4%
i REXS R, X2 P by [ PR 8 A vk AU i) A i DAL = 07, (A 2 ) BB ARt 10 i
TR P AR P A= A H0 A 7 i e, i EL NS R4 h 1 8 BE I R ] VA AR e = 5i 1) A8
FOX— G I o F S i RAIL i R AT B A VR B G S UTE T AU Al 2
IR T A2 hig Ve B ORI SC55 By MERIE 201D 25 IR BRI 2R R A TE Y L B
fi, /N5 05 [ 52 5 AT m) B B i 3 75 35 B2 (International Tribunal for the Law of the Sea,
ITLOS) 3K A& KRG WL, (I, i1 TAH DGR B G, [ B v 9 12 3 g 114 % ) 45 A AR )

(1] See Alan Boyle, Litigating Climate Change under Part XII of the LOSC, 34 International Journal of Marine and Coastal
Law 458, 477-479 (2019).
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S5 B R RAG L . BEMIE T3 MTT LV A LS rb S KB Tl BV 1 12 E A 2R M R AR A i
Ti AT AERYBREE o feJm , 4 PRI ik B 19 W] 138 32 S0 A5, LA R Bt 2ok
KBS 1771w

—  RAEARAL S PRI A RS

TEZ BRI T A PRITE A 20 ) G i i AL AR 2R T i U A8 AL IR R B )
AEME , [ Pk BEAS S MISE 55 ST ha i 18 U A8 e R P B0 e P 0 =22 1] ) il B2 EL B Tl 73
b AL SRR R F RS IR SR B . ) 3R AP TR R R IR, T b fe B B AR 8 W LA
e, FEICERA b | BRI o 2 i i) 5 W — 20 S I A AR A0 AT VE PR SR O 4 1Y
Hil BERL G, N ALY h R HEFERE O U5 TR TASHT R A s 1

(=) A BETIFR T = THRELHR S

UEAFR BB R A IR AR s AU R SRR Z R Y S DI ER R L) 1
BEA BRI AE ARV A4S S22 T AIEE VR BRI ORAP B ) B8 . gl IR e A
BRI ART U LS PR PR (P Z 8] B R LSS AR B, (A 29) IR 42
R S AG AR AL o R = SRR, (B R SR AR AEHEZR AN 2) ( United Nations Framework Con-
vention on Climate Change) (FRRCCRBERNZY”) (A AR HE LR S 2 5 AR UE
F5) (Kyoto Protocol ) ( FFR“ ( FLARBLEASY ") ( BBAANEAZALIIAE ) ( The Paris Agreement)
(FRR QAR E) ") 55 [ bR A SO B 207 5 #0705 SOV, I AR AE I S0 W
WU 551 PR PR R R S A S I 2 A AR DRI, i S AR s AR I =, U2 Ak
VRIR -5 (A 20) G i o ML b s AR P G

B2, LA UK (Alan Boyle ) AR — S [5] B M AT A A, Bk R 438 175 0 L 5875
N A HR S BT TS B BT N2 B B W) el [ T PR PR 5 LA W o
BCRERR T WAFTEXTEEVERREE 7 2R A FH R BT REME XSS T A (A ) 1 AR 1

(2] See Yoshifumi Tanaka, The Role of an Advisory Opinion of ITLOS in Addressing Climate Change: Some Preliminary
Considerations on Jurisdiction and Admissibility, 32 Review of European, Comparative & International Environmental Law
206, 212-215 (2023).

(3] Request for an Advisory Opinion Submitted by the Commission of Small Island States on Climate Change and International
Law, ITLOS Case No. 31, Advisory Opinion of 21 May 2024 (ITLOS Advisory Opinion on Climate Change) .

(4) ZUW[SRIAMIT - B (REIGY) R GRIEE AR RO R 2020 4R, 5 266-288 It
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PRI TR S 0

PSR R 373 SRR B, (LTI B A A P B 0/ B 5 T 5
PRI A2 S AL AR LA PP AR A A PR P2 0 T 0 LA R 0 2 e
SR L BR85S 3R 085 2 20) i
A e LA T 0 L A W 0 LRV B A5 (PR T/ 8
U 52, 0 FEA R 5% A LA T SE R 2 AR G PR VRIA () TR 1
AE LR WA, R R PRI 1 A 0 4 0 28 D/ 5 SR R

Zeick IR 2022 4F 12 1 12 H /NG U 1508 B 42 TE S [ RO P B4R
AL L P, R R P A B R 2 24) o 5 A R PR P AR P Lo
FRHEIY XS5, 10, (A2 LI A B T PRV TP MBI 7
Ay B SGARE——JUE PR AR [ B 1 0 e A R A A R (A — 32
B SR W S A RIS, P o e 4 J2 S P PR, LA R 7/ 5 0
R Gt e FLURTIERA T A5 0P S e A 5% 1) e, )

(=) Ak TACL i SRS AR AP ) Sk 2

2004 4 [ R 1 8 R/ 8 10 28 U S DR RO 3 1, ()
HECANE) R PE R BB S5 T 40 A 00 TR IR IR LI B 3 55 Bl (5 i o
VB PR UL 7 T B S 1 (LRI PR B VR 2 1 )
BE A

I SIRTREN S5 R TR S NS

AR I PR (4 S IRl A 0 S B T RE 04 0 L AT VR LA
gAY A B MR IR B e . BRI R RE A B4 T R A FUI T
L FE R P B I ER B e O SIS R = TH MU O S R YR A K1
RS HEBOR S SR IOT AT TR e ARS8 T BL P 25, P P R
BRI PR . A TR PR AR L TP R
rh B IO U LBRITEC 7 B BRI VA BN 2 Bt Iy A K BBl 0 51 A
HEVE L o T RO % PR B R RS | G P A G S T 30 T

[5) See Alan Boyle, Law of the Sea Perspectives on Climate Change, 27 International Journal of Marine and Coastal Law
831, 832-838 (2012).

(6] See Seokwoo Lee & Lowell Bautista, Part XII of the United Nations Convention on the Law of the Sea and the Duty to
Mitigate against Climate Change: Making out a Claim, Causation, and Related Issues, 45 Ecology Law Quarterly 129,
152-153 (2018).

[7) See Alina Miron, COSIS Request for an Advisory Opinion: A Poisoned Apple for the ITLOS? , 38 International Journal
of Marine and Coastal Law 249, 252-253 (2023).

(8) ITLOS Advisory Opinion on Climate Change, paras. 84—122.
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ML TR ) et HIAE A NSRRI B A A U A IR R A XA 3R
Syt 1A T M TR T T L0 X RRUHC I ] Pk A DA 22 249 ) S S i R AL
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FIREEZ M PPAL LS5, BR T E R (CAZ) 5 12 T 55 WAH SO0, B PRl e 1 1k i 15 1)
W WARARZ 7 WAL 1AL A AP PRE L 37 16 ol BE il 5, 52 b R A A A ik 5
FEE 1 TR AN B PR OR3P i 22 v
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X BB T PR 2 G FE T o 3k A B RO AE Ts A N 1) R AR A
B 1100 X —FUE SR R AR AR B R4 S BRI B S B WA Z 7 FI,
(L) G 249 ] Ry IO 0 A A P X A A AR ) AN AR 2 M S B ) b B it (58 B A XU T
FHRZHE , AN FE P A 1 T 5 PP A D A T R DR T PRk A B 1 i ARl A7 4 T
BE , 1M EL 2> 249) 2k 24 [, 7 [ P e AR T R BRSSP A i

2. SIRBHBEMEN X FEEEMERIFMEEXZHIME

(ALY ER 192 ZMUE 5% BT TRAP AR AR AR BB 1 0557 VTR A R 8 J )
G AEAR G LATE AY 1 PR ml TR0k, 55 192 4% B 2 37 2 ) SO SCA R ) e, B
“RNEIE LT BERE SR Y TEEBRIGEIE IR E R K IR R I R 55 5 U
PR G A N S A5 AHAE o PR A it i LA A DRt 28 A B2 AN T LT IR T U2 v B
AR g AR NI R e HEC M BeAh iR S R R BRI, 1 4
ZIRPAR ERTH R ROURZ ISR i AR RS R G e B YRR A B T T AR
RGUIENL” o A —, (ALY 5 192 25 IR PR DR 7 A0 O S 55 HAT XU 3
W e TP AR W B DR SR IR AE. o AT 1o 8 S VA PR T AR T SR BB A7, M T Bl 5
AR ZE AR U2 RS, i T BRI A TR TR R (A 29) 55 194 25 By IR
PRI 5 G SC55 I B 2 ISR AR AR DB G 5 e 1) 73 JEE HEAT 1 2, DAL MG o T i 3 T e 2 2
eGP Z 385 W T ) 7 S B R R (AN 2 ) 5 192 ZR TR RRRE ORGP MR 4 L 55

(9] ITLOS Advisory Opinion on Climate Change, paras. 159-179.

(10) ITLOS Advisory Opinion on Climate Change, para.205.

(11) See Lan Ngoc Nguren, The Development of the Law of the Sea by UNCLOS Dispute Settlement Bodies, Cambridge Universi-
ty Press, 2023, pp. 158-163.

(12) ITLOS Advisory Opinion on Climate Change, para.390.
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(13] ITLOS Advisory Opinion on Climate Change, paras. 392-394.
(14) See Elise Johansen et al eds., The Law of the Sea and Climate Change, Cambridge University Press, 2020, pp. 15-21.
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(15) EZW BT AR 55192 2555 193 7%, 57 192 Z5 550 194 7%, 59 194 Z5 588 R IRT5 R IR 05 207
A 21 REE 212 5%

(16)  MRIECALINER 194 455 5 3K, 4 AT 355 RIBUL EHE It LGP R 2 A sl e s i) AR A R 58, DA Rty 32 b
BT I S ) ARG AR X e A O F) R A B

(17) ITLOS Advisory Opinion on Climate Change, paras. 195-196.

(18) ITLOS Advisory Opinion on Climate Change, paras. 190-191.

(19)  (AZI)ERE 207 4 5 211 205 212 45730 % N IR TS s TS R AR RZ 15 3. TEA (ALY RESL T TR
SARAACVRIA B IZ B 3K = I AR R I 5 AR M Dy B Y RN e B DG 2K

(20) ITLOS Advisory Opinion on Climate Change, para.265.

(21) S ULl R G TR R A ) i — e 2 (Y E BRAL R AT | (R R4 ) 2021 4247 4 91515 68 L,

(22) ITLOS Advisory Opinion on Climate Change, paras. 270-286.
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(23] ITLOS Advisory Opinion on Climate Change, paras. 219-224.

(24) SRR (CEERYME ) TEIK A EDTlkANE L) | (5 0H5E) 2023 AR5 5 11,45 207-212 T,

[25) See Alexander Proelss, Fragmentation and Coherence in the Legal Framework for the Protection of the Marine Environ-
ment, in Rosemary Rayfuse et al eds., Research Handbook on International Marine Environmental Law, 2nd edition,
Edward Elgar Publishing, 2023, p. 62.

[26]) See Heike Krieger et al eds., Due Diligence in the International Legal Order, Oxford University Press, 2020, pp. 4-12.

(27) Corfu Channel Case (UK v. Albania) , Judgment, I. C.J Reports 1949, p. 22.

(28] Responsibilities and Obligations of States with Respect to Activities in the Area, Advisory Opinion, 1 February 2011,
ITLOS Reports 2011, p. 10, para. 117.
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(29) ITLOS Advisory Opinion on Climate Change, paras. 239-241.

(30) ITLOS Advisory Opinion on Climate Change, paras. 397-398.

(31) ITLOS Advisory Opinion on Climate Change, paras.256-258.

(32)  ZULikAE R EBRIGFE IR R B B 3055 ) , CRPE2E40) 2019 AR5 8 39,56 86 1T,

(33) Responsibilities and Obligations of States with Respect to Activities in the Area, para. 110.

(34) ITLOS Advisory Opinion on Climate Change, para.236.

(35)  FREME 55 2 R BONOCIE AT WA E A FRREe e i [ o vk, 2 107 532 W) 61 o 0 3 ML) X i I 268268 AL 6 S e, 1A
W 5% % [ R B AT FE R A8 [ PRk AT 9 BRI 2. See TLC , Draft Articles on Responsibility of States for Interna-
tional Wrongful Acts, with Commentaries, Yearbook of the International Law Commission (2001), Vol. II, Part Two,
pp. 60-62.
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(72) See Catherine Redgwell, Treaty Evolution, Adaptation and Change: Is the LOSC “Enough” to Address Climate Change
Impacts on the Marine Environment? 34 International Journal of Marine and Coastal Law 440,455-457 (2019).
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The ITLOS Advisory Opinion on Climate Change and the Development

of Marine Environmental Protection Obligation

[ Abstract| International legal discourse has recently been focusing on the regime inter-
action between climate change and marine environmental protection. In the most recent advisory
opinion, the International Tribunal for the Law of the Sea (ITLOS) incorporates climate change
into the regulatory scope of the United Nations Convention on the Law of the Sea (UNCLOS) ,
injecting fresh momentum into the relevant obligations to protect the marine environment in UN-
CLOS. By subsuming climate change into UNCLOS rules, ITLOS interprets, strengthens, and
innovates the obligations of marine environmental protection in a comprehensive way. In terms
of interpretation, ITLOS conducts systematic interpretation by considering the context of UN-
CLOS and external rules respectively, thereby not only realizing systematic integration of the ob-
ligations of marine environmental protection enshrined in UNCLOS, but also making it possible
to apply and enforce the international rules of climate change in the context of marine environ-
mental protection. In terms of strengthening, by resorting to the\thirée elements with the capabil-
ity of normative transformation, i. e. due diligence obligation, continuing obligation, and pre-
cautionary approach, ITLOS strengthens the existing obligations in UN{LOS and imposes higher
requirements on States’ performance of their ebligations. In ferms of innovation, ITLOS creates
brand-new obligations, e. g., the Gblization to restore the nsarivie environment, the obligation of
financial assistance, and rélevant factors in the assessmient of ‘ necessary measures’ for preven-
ting pollution of the marine environment. Through the above efforts, unprecedented develop-
ment of the originally minimalist and abstract UNCLOS provisions has been made, and the effect
of evolutionary interpretation has\been achieved. However, as far as methodology is concerned,
the systematic and evolutionary interpretations conducted by ITLOS lack necessary legal reason-
ing and argumentation. Although ITLOS formally sets out methods for systematic interpretation
from the start, the specific approaches to establishing the link between UNCLOS and external
rules are not so clearly identifiable. As for the evolutionary interpretation, ITLOS refrains from
conventional interpretations but relies heavily on scientific findings, which generates a legitima-
cy deficit. In essence, the work of ITLOS constitutes *judicial interventionism’ , which pro-
duces a more convenient ‘toolkit’ for subsequent climate change litigation. Considering the po-
tential pressure from litigation, the advisory opinion could encourage States to perform relevant
obligations with more diligence and have far-reaching implications for the global governance of
climate change and the marine environment. Nevertheless, in the long term, the international
community should endeavor to develop and implement specific international legal rules rather
than pin hopes on the occasional climate change litigation so as to realistically counter the ad-

verse effects of climate change on the marine environment.

(WHEHRBE. R L)
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