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General Theory on Construction of Conflict Rules for Procedural Issues

[ Abstract] “ Forum regitprocessum” (hereinafter referred to as the lex fori principle) is
one of the oldest conflict rules and is still considered a basic principle of international civil pro-
cedure law in the modern era. According to this principle, in civil proceedings involving foreign
elements, lex fori always applies to procedural issues, regardless of whether the applicable law
on substantial issues is foreign law or not. The rational basis of the lex fori principle is that it is
conducive to maintaining the efficiency of litigation, rather than the abstract and seemingly
sound doctrines such as public law taboos or natural justice. Since the validity of the lex fori
principle is based on promotion of efficiency in litigation, we should embrace the idea that, if
the parties have an interest worth protecting in applying foreign law to procedural issues, then
we can exceptionally break through the restrictions of the lex fori principle and develop bilateral
conflicts rules for these procedural issues. In theory, although there are few bilateral conflict
rules for procedural issues, we should not ignore their existen¢er Unfortunately, the Chinese
legislator remains relatively conservative on this issue. ~TFaking the newly amended Civil Proce-
dure Law of 2023 as an example, the Chinese legisiator still strictly adheres to the lex fori prin-
ciple on matters of the applicable law on procedural 1ssues and has‘not provided for exceptions to
this principle. In the current Chinese legal 'system, we caq)s¢e, that the results obtained by ap-
plying lex fori to issues suchlas choice of court agreements, party capacity, and capacity to sue
are obviously inappropriate; and we shoulds formulate bilateral conflict rules for these issues.
However, in the absence of conflict milés for those issues in the legislation, those legislative
loopholes can only be closed thrdugh {future judicial interpretations or authoritative judicial deci-
sions. In addition, we should also be aware that China’ s civil procedure institutions are still in
a period of reform and transition. The development of domestic civil procedure law will inevita-
bly lead to changes in legal concepts and policies. It is also possible that, in specific procedural
issues, there may be a shift from a pure concern with how judicial power is exercised to a con-
cern with how the procedural and substantive rights of the parties are protected. Therefore, with
the change of legal mindset and policy on civil litigation, some issues previously considered gov-
erned by lex fori would also need to be governed by foreign law. The judicial experience of for-
eign countries shows that there is room for applying foreign law to procedural issues such as the
privilege of witness and res judicata of recognized foreign judgments. In short, we should adopt
an evolutionary approach to the matter of the applicable law to procedural issues and attach im-
portance to the formulation and development of bilateral conflict rules in international civil pro-

cedure law.
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