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Replacing Consequence-Based Attribution with Hazard-Based Attribution

Reconstruction of the System of State Compensation Attribution Principles

[ Abstract] When the State Compensation Law of the People’ s Republic of China was a-
mended in 2010, the qualification of “violation of law” in Article 2 was removed, thus relea-
sing a diversified space for interpretation of the principles of attribution. Currently, the general
view is that China’ s state compensation law implements a dual system of attribution principles,
namely, hazard-based attribution and illegality-based attribution. However, regarding what is
attribution based on consequence, the academic community has produced three very different
views. The “results” as causes of attribution were interpreted as results of damage, causation,
and results of illegality, but they cannot explain the theoretical basis of the liability for results,
the purpose of the attribution, and the scope of responsibility, therefore, cannot constitute a
complete legal attribution principle. In fact, liability for results, which originated from the early
history of private law, is a historical product of the inability\6f, men to identify the “fault” and
has been abandoned by the modern theory of private faw. Taking the tort liability law as a refer-
ence, this paper advocates using hazard-based*aitribution to replaceconsequence-based attribu-
tion, which is a misuse: on the one*harnd, hazard-based attrihution can replace consequence-
based attribution in function and\scope; on the other hand,’ hazard-based attribution is more ef-
fective in explaining the 1easons, scope, and limits of liability attributable to the state and more
appropriate as a reason for attribution tohelp the state to identify, anticipate and control hazard-
ous tortious accidents. It also expresses the rational attitude of the state and the law, allowing
but controlling, preventing, \afidresponding to “dangers”. Liability for danger in public law is
based on the distributive justice of damage risk, taking the integration of the benefits and bur-
dens of danger as the basis and aiming at preventing, controlling, and remedying the danger and
losses it causes in public law, thereby providing the legitimacy guarantee for the state to create,
impose and keep the “danger”. In future amendment, interpretation, and application of the
State Compensation Law, hazard-based attribution and illegality-based attribution, as standard
valves for the orderly expansion of the scope of state compensation, will serve the purpose of
striking a balance between the legislative purposes of remedying the damage to citizens’ rights
and interests and of lawful exercising by the state of its authority and properly handling the rela-

tionship between the individual survival risk and the scope of state responsibility.
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