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[ Abstract] Tt is generally acknowledged by community of evidence law in Anglo-Saxon
countries that in dealing with the relationship between presumption and burden of proof, one
should strictly follow the mandatory provision concerning the delimitation of boundaries. According
to it, presumption only means a shift of burden of submitting evidence, and no shift of burden of
persuasion and burden of proof shall be allowed. This is the line of Thayer. With more than 100
years of development, the scientific nature of the line of Thayer has been established in practice.
At present, according to provisions contained in Law on Tort and Several Rules of the Supreme
Peoples Court on Evidences of Civil Proceedings, legal presumption and factual presumption can
shift burdens of persuasion and proof, and this has led to quite a number of misjudgments in trial
practice. Theoretically, the deep cause of this situation can be attributed to the position held by
mainstream legal theory of evidence. That is, the mainstream theory in this respect has not recog-
nized and introduced different levels of burdens of proof. Thus, once presumption occurs, the line
of Thayer will be easily disregarded. Only with recognition and introduction of different levels of
burdens of proof, may we be able to avoid above-mentioned mistakes thoroughly. Meanwhile, the
relationship between presumption and burden of proof should be correctly handled. When there is
a conflict, the principle of priority of burden of proof should be observed, since burden of proof is
legally established. Attention should be paid particularly that in judicial practice, a judge has no
right to lay down provisions of burden of proof on the basis of judicial discretion and distribute bur-
dens of proof among parties concerned. As the matter stands, currently, we need to make strict
and scientific interpretation in terms of factual presumption provided by Several Rules of the Su-

preme Peoples Court on Evidences of Civil Proceedings.
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