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[ Abstract] The rule of “fruit of poisonous tree” stems from the constitutional case decided
during the period of Warren court. Whether the “fruit” will be excluded depends on the causality
between the “poisonous tree” and the “fruit”. The prohibitive rule applied in Germany includes
prohibition of evidence illegally obtained and prohibition of use of tainted evidence. Both of them
can produce ripple effect and the theory of “hypothetical investigation” in Germany is similar to
the standpoint of “inevitable discovery” upheld in constitutional cases in the US. Introducing the
rule of “fruit of poisonous tree” into China can be conducive to our legal reform to eliminate the
practice of extorting a confession by torture. By entrusting court with the power to exclude the tain-
ted “fruit” , and through using balance theory, court will be in a position to examine the causality

between derivative evidence and illegal evidence.

(REHE  ZEH)

3

SEOAE—ANEARZH SV HREEHRE, BmAfEE
&ﬁ%%ﬁ%*#ﬁ?ﬁﬂ%i%iﬁ&ﬁ%ﬁ%o%T%ﬁ
AL BN MTHREHT AR RRAS,

— £ RAR - BER - EBH

(Oliver Wendell Holmes, Jr. )

- 107 -





