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[ Abstract)- |{i“seems that people have taken théwreiroactivity of set-off for granted. From
the perspective ¢f comparative law, however, set-0ff retroactivity is just one of many institution-
al choices. The historical origin of-set-pf retroactivity theory lies in the Pandectists’ adherence
and concession to the traditionyl 1flea’that set-off only can be pleaded in court, as well as the
compromise and even niisunderstanding of Roman law texts. The functions of simplifying pay-
ment and equitable settlement of set-off cannot justify its retroactivity. Set-off retroactivity vio-
lates the principle of non-retroactivity of legal acts, damages transaction security, and cannot
integrate itself with the rules of settlement, prescription and unjust enrichment, thus leading to
negative system effects. Since the 1990s, there has been a legislative trend towards restricting,
even abandoning, set-off retroactivity. The legislative mode in which set-off has only prospective
effect is compatible with the legislative mode of set-off by declaration, has legitimacy in interest
balance, is able to uphold transaction security, makes the entire system clear and concise and,

therefore, should be adopted by China in the formulation o f the Civil Code.
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