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[ Abstract] The mainstream reading of the Chinese Supreme Court’ s judgment on Haifu
Case points to the dual courses of judicial treatment of VAM, i.e., the VAM between share-
holders would be fine while those between the shareholder(s) and the company would not sur-
vive judicial review. Besides, the criticism favors U. S. courts’ support for innovation and free-
dom of contract in contrast with Chinese courts’ conservative attitude. Through Haifu’ s lens,
however, we can see that, in the U. S. legal practice in PE/VC, cash-compensation by the
company is not used as a tool to overcome the difficulty and uncertainty in the valuation of initial
investment; rather, staged finance and the adjustment of shareholding percentage have been
preferred. The Delaware Case on ThoughtWorks shows how U. S. judges would apply the princi-
ple of capital maintenance to the redemption of shares, which further highlights the misreading
on Haifu judgment. The core issue in VAM cases such as Haifu is not the legality of the con-
tract, but the possibility of the performance of contract, the analyses of which depends on the fi-
nancial situation of the relevant company. The VAM between the PE and the invested company
would definitely pass the legal test in case the performance of VAM would not hurt the capital ,
nor cause insolvency. In sum, both the mainstream reading and the criticism need to be re-ex-
amined and an efficient PE market does not necessarily lead to the abandonment of the principle

of capital maintenance.
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