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[ Abstract] Mechanisms for the balance of interests between an author and the users of
his works is important for the effective application of copyright law to such new technological
and commercial practices as mass digitization projects of the Google Books. One of such mecha-
nisms is the “three-step test” enshrined in the core international intellectual property treaties

such as the Berne Convention, TRIPS, WCT and WPPT. The Chinese legislature has adopted
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this test in the proposed Third Amendment to the Copyright Law while introducing an open-en-
ded list of limitations and exceptions, thereby developing a China-specific “two-step test” that
skips the first step “in certain special cases” -reflecting the first misreading of the doctrine. In
contrast, the court decisions in China have accepted the flexible fair-use doctrine in the U. S.
Copyright Law while ignoring the context peculiar to U.S. common Law tradition, thereby un-
duly expanding the discretionary power of Chinese courts-reflecting the second misreading of the
doctrine. This article takes a comparative approach to addressing this divergence rooted in the
hybrid mix of the droit d’ auteur and common law principles in Chinese Copyright Law. A com-
parison of court decisions on Google Projects in Germany, U.S. and PRC reveals the causes of
the above-mentioned misreadings in the process of legal transplantation in China. In light of the
proper interpretation of the three-step test of international treaties and the findings of the WTO
Dispute Settlement Body, the author suggests that the Chinese legislature fine-tune Art. 43 of
the Chinese Copyright Law ( Third Proposed Draft of Third Amendment) to ensure an interest-
balancing open clause, reexamine the American fair-use doctrine with more prudent understand-
ing of its context, including the local judicial structure, and integrate judicial systems in China
to reduce uncertainty and unpredictability and enhance the efficiency of enforcement in judicial

practice.
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