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[ Abstract] There is a significant deviation of judicial practice from legal texts in the
field of tort liability of minors in China, leading to the failure of legal texts to guide the judicial
practice. In the substantive law dimension, consideration should be given not only to systemic
constraints, but also to China’s social and cultural context in the determination of the liability
subjects responsible for the damages caused by minors, so as to strike a balance between the
protection of minors and the protection of victims. In the procedural law dimension, the design
of concrete litigation structure in such cases must be based on the substantive law and comply
with the principle of diposition by the parties. Therefore, the tort liability chapter of Chinese
civil code should establish the custodian of a minor as the liability subject for damages caused
by the minor and stipulate that the minor should bear equitable liability under certain circum-
stances. As for the litigation structure, the custodian should be prescribed as the eligible de-
fendant while the victim could also choose to sue both the custodian and the minor in a general

joint action.
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