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[ Abstract] Illegality is closely related to the determination of fault. German tort law pre-
scribes that an actor who violates a protective law shall be presumed to be in fault. The theory of
“tort per se ” in U.S. law confirms that fault shall be presumed on account of violation of protec-
tive law and the violation of non - protective law shall be deemed as evidence of existence of fault.
Protective law is characterized by the protection of individuals as well as by the subjects and ob-
jects of protection, and it can be distinguished from other laws mainly by way of legal interpreta-
tion. There is a direct connection between the nature of the law violated and the extent of fault de-
termined. This rule serves as a link between tort law and other branches of law, effectively in-
tegrates illegality and fault, is conducive to the protection of victims, and therefore should be

taken as reference by Chinese legislature in the formulation of tort law.
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