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(1997), pp. 166 —178; Steven L. Schwarcz, Commercial Trusts as Business Organizations: Unraveling the Mystery, 58
The Business Lawyer 559 (2003) , pp.568 —569.
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vestment Company Industry ( 58" Edition) , p. 34, https://www. ici. org/research/stats/factbook , £ 3t iJj [A] B [7]
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(16]) Charles E. Jr. Rounds & Andreas Dehio, Publicly-Traded Open End Mutual Funds in Common Law and Civil Law Juris-

dictions: A Comparison of Legal Structures, 3 New York University Journal of Law & Business, 473 (2007) , p.492.
(17) Lowe v.SEC, 472 U.S. 181 (1985).

- 132 -



R R 5 E TR

BN EEE IR SSHH EL , 43 07 DR RN A BRI 55 B0 0 B B8 0 ot ] 7 2 20 55
PG 0] (14 2 7 30 FEl A LA BB 4R B A N =R AR 56 [ 48 B oot ] Pl 2>
(Investment Adviser Association, faj FR“TIAA” ) (G, BiH G o) B AR P28 5, S
P i RO, 7551 42.9% (24.3% +0.5% +18. 1% ) o Horp B8 0 fa) 45 PR AY 25 2R 4%
GO RNE PERURGA R 17. 2 TACETT, AT R AR EL il i, iR 3] 24. 3% (100 e 36
WSR3 5 22 5L 43 TV ) 45 28R B8 0 W B P BB Ay 22,5 T 42 2658 200 sk i B 4% B8 /A4
PR AR BT 7 (17.2/22. 5 JTAC3ETT ) A o W4 0t o 1m) ok A7 B, IS, $0%%
Jast [ A 55 Bk A5 A X S AR . BEA IRSF TH— % (D NS HRR # ) 1 — X — 18
X, WA THEEGE P (B AF Bl & REA A AR S5 7 TRERZHR TR EE D
PRSI GE ) 1 — X 2R, 7E— X 2R A w] T iR (24.3%) .
H TR A P R S AR R F T AN 2 B TR B i ) TS5 AR, T SCorF 4% 5 2wl ik
FEARILEAE S . A, BT R4 B A AL S5 A BT ARG A 212, 8 TSR, B TR
JEE o) A BT P RS 18. 1% o FH T RASF IR 1 B il i R MR 2 I B ks 4R 0 5 52k
PR 0] 5 FASF AL B S VRN R T X 2R RO L —xF 2R 1], 43 BriZedsi =X
AR ] S8 R OCR  JUHR IR R I AR A SEAR G (SRR R4 ) i M BRI R

= REGEBENE T 0 F 5 B Y 13

Fie R TRy A0 ] (BRI B 4 ) MR O3 1] (o T A0 R 80 2wl AL B0 A
BEWPAIEL TR, SRR 2 5 8GO T B d e A S bRz E B Ba
PG ] G715 T4 B, 55T 23 ) PN R ZH S AR A 5 9% I ) -t A B R 29 T B

(—) TP e B 3TN 2h\Bd 3% L

TETE B 14 R LA ORI s e B i R h , R eA &, 8 B AR T 1R
SRAEF ff 5 MAEIC RGP RSB R €)1 T e o fERE e i AL ], 5058 ot )
e FEMHESNFE , RIS PRINR 2V

B W B S AR X R R 2 A R T AR R e
PReb 6 & TR B 24 8K, LI E BV BETE B A N2 B SEbrs s o B, 158
JOR ) S 12 4 (BT ] ) ME— I BEAR , S R B ] 1) %% 1wl o BRI A —
JER B O AT A L ) B 2 o (R T R ) [

(18)  ZJVilH kPR T KWIFZALR 09 77 20, I PR i ] 64542, See Merrill Lynch, Standing Letter of Authorization/
Instruction Enrollment Form, https://olui2. fs. ml. com/publish/ content/application/pdf/ gwmol/standing_letter_of _au-
thorization_instruction_ — _500wb. pdf, i 15 [a] i E] [ 2019 =09 =09 ]

(19) Investment Adviser Association, 2017 Evolution Revolution-A Profile of the Investment Adviser Profession, pp. 14 — 17, ht-
tps ://www. investmentadviser. org/ publications/evolution — revolution , i T 15 [A] i [6] [ 2019 =09 —09 ] ,

(20) Investment Company Institute (ICl), 2018 Investment Company Fact Book: A Review of Trends and Activities in the Invest-
ment Company Industry (58" Edition) , https://www. ici. org/research/stats/ factbook , Fz 7 17 [ i ] [ 2019 =09 —09] ,

(21) See William A. Birdthistle, Empire of the Fund. The Way We Save Now, Oxford University Press, 2016, pp.33 —40.
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[ Abstract| The controversy over legal basis of the 2018\Guidirig Opinions on Regulating
the Asset Manageinent Busiziess of Financial Institutions\reflects the differences of views on the
jurisprudential basis\and the operational mode of\asset nianagement. When drawing on relevant
experiences from overseas, notably the US, China needs to focus more on substance than on
form. The main vehicles for assef ‘\manggement in the US are investment companies, which can
take many different organizational [forms. Investment advisors not only provide investment ad-
vices, but more importantly, also manage assets for their clients. Investment advisors promote
the establishment of mutual funds and then provide asset management services under the super-
vision of the board of directors and shareholders meeting of investment companies. In contrast,
the asset management in China mainly takes the form of trust, and seldom takes other forms,
such as companies. The mutual fund in the US adopts ‘ investor-investment company-investment
advisor’ structure, whereas that in China is structured as ‘ investor-manager’ . From a function-
al perspective, the US-style investment advisors are very different from those in China. It is
suggested that China should allow asset management to take a diversity of business forms but a-

dopt a consistent standard for regulating fun ctionally similar business activities.
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