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[ Abstract] In recent years, the virtue of restraint has not been effectively practiced in
criminal legislation in China. On the basis of drawing essence from Mill’ s rule of harm, Packer’
s theory of boundary of criminal sanctions and legal interest theory upheld by German and Japanese
scholars, questions relating to the restraint that should be exercised by criminal legislation nowa-
days may be answered from the following negative angles. That is, criminal law should not become
“social administration law” with government’ s role in administration being replaced, “harms pre-
vention law” aiming at prevention and control of acts seriously harming society, “legislators’ law”
that lack of the public’ s acknowledgement while demonstrating the will of legislators only, “the
first law” that being relied upon without exhausting other measures and “law on paper” with no ef-
fective implementation at all. Criminalization of act of malicious back pay serves as the most typi-
cal example in which all the above-mentioned tests have been violated, the justification of its crim-
inalization, therefore, does warrant our in-depth introspection. Further, several practical prob-
lems, such as the difficulty to initiate judicial proceeding after the criminalization of the act, may

turn it into “scarecrow” crime without any help to resolve disputes over back pay.
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