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[ Abstract] In China, our dual system and preferential treatment theory cannot protect la-
bor right effectively. Theoretically, social stratification, pursuit of substantive justice, dual eco-
nomic siructure and labor market do not necessarily give rise to dual and preferential legal protec-
tion. Our existing legal protection fheory based on preferential treatment and system have resulted
in a number of problems, such as falling again into the “ identity” trap, inducing moral risk, in-
creasing somal cost, intensifying social contradictions, infringing upon interests of employers and
holding up economic development. The idealistic way to protect labor right should rely on the abol-
ishment of protection based on dual and preferential treatment and implementation of an equal and
unified legal mechanism. At theoretical level, efforts should be made to work out the theory cover-
ing from identity to contract to right, to improve cooperation and coordination between labor and
capital and to establish a harmonious work relation. At institutional level, efforts should be made
to strengthen the state’ s ability for protection of labor right, to define the boundary of intervene by

public power and to establish unified employment and social security systems.
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