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[ Abstract] There is a paradox in Chinese law on the issue of ISP (Internet service pro-
vider) ’ s duty of monitor; this duty is explicitly stipulated in public law, but exempted in pri-
vate law. This “paradox parallel” has pulled the safe harbor rules into the shadow of public
law, affecting its stability and producing the following consequences firstly, the duty of monitor
is directly transfromed from a public law duty into a private law duty; secondly, when an ISP
fails to fulfill its public law duty of monitor, it will be found to have failed to fulfill its due care
obligation, and consequently will be at fault and must bear tort liability in the occurrence of an
infringement ; and thirdly, the performance by ISPs of their duty of monitor under public law has
raised level of their duty of care under private law. These clashes arise mainly from the undue
influence of the ISP’ s public law duty of monitor on its private law duty. The root cause of these
clashes is the disorder of the relationship between public law and private law on this issue; pub-
lic law norms have entered into the field of private law in an unprincipled and comprehensive
way. To prevent this undue influence, the following two measures should be taken: firstly, to
build a “firewall” between the public law duty of monitor and the private law duty of monitor;

and secondly, to set up a mechanism for the exemption of the public law duty of monitor.
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