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[ 1) See Ariel Porat and Lior J. Strahilevitz, Personalizing Default Rules and Disclosure with Big Data 112 Mich L Rev 1417
(2014) ; Omri Ben Shahar and Ariel Porat, Personalizing Negligence Law 91 NYU L. Rev. 627 (2016) ; Cass Sunstein,
Choosing not to Choose : Understanding the Value of Choice ( Oxford 2015) , 157 - 173 ; Christoph Busch, The Future of
Pre-contractual Information Duties: From Behavioural Insights to Big Data, in Christian Twigg-Flesner, ed, Research
Handbook on EU Consumer and Contract Law ( Edward Elgar 2016) 221; Anthony J. Casey and Anthony Niblett, The
Death of Rules and Standards 92 Indiana Law Journal 1401 (2017) ; Philipp Hacker, Personalizing EU Private Law .
From Disclosures to Nudges and Mandates 25 European Review of Private Law 651 (2017) ; Christoph Busch and Alberto
De Franceschi, Granular Legal Norms: Big Data and the Personalization of Private Law in Vanessa Mak et al, eds, Re-
search Handbook in Data Science and Law 408 ( Cheltenham 2018) ; Philipp Hacker, The Ambivalence of Algorithms:
Gauging the Legitimacy of Personalized Law in Mor Bakhoum et al, eds, Personal Data in Competition, Consumer Protec-
tion and Intellectual Property Law, 85 (Heidelberg 2018) ; Omri Ben-Shahar and Ariel Porat, Personalizing Mandatory
Rules in Contract Law, 86 U. Chi. L. Rev.255 (2019 ) ; Christoph Busch, Implementing Personalized Law : Personalized
Disclosures in Consumer Law and Data Privacy Law, 86 U. Chi. L. Rev.309 (2019).

(2] See Viktor Mayer-Schonberger and Kenneth Cukier, Big Data: A Revolution That Will Transform How We Live Work and
Think (Boston 2013 ) ; Shaun B. Spencer, Privacy and Predictive Analytics in E-Commerce, 45 New England L. Rev.
101 (2015).

(3] Ajay Agrawal, Joshua Gans and Avi Goldfarb, Prediction Machines: The Simple Economics of Artificial Intelligence ( Bos-
ton 2018).
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“THAET) WG, R E AR R Z m p el 2E 5 o IEAEXGR AT 7 miAk 2
(society of singularities) " H1 05 JANACR AN Ay e it K T 1 KL AL ) — FEe b o BT 5 SCIY
FEAFrE LSRR L O MR B £ =7 B e SCRY IR SL I 235 1A A G
O 3 DA — B B A A B e A S DR RSB ) 380 A A ) B R = K ) -l
fEpL” L7
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BRI E — B HESE LS SR, BT R AT R M S I AL 2
[ {1 9 20 MARAS B A7 BRI, 71 90 >0 T ) 98 2R AN AT 2 — 5 T, A7 A0 X
R E A B BREE BEAT RE S, (A MR AESE LA LA A 0I5 A8 R PR B /K - HEBf
LR N5 55— T5 T, BB wE LUK g — Nk o AR 2 — > At Bl i A iz
AN Ik, KT R AR AL X P TT A ARIE IR A S B RE] TE B A LT 2 R — A
Ref 10 A9 LE S A I
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T AR AR T T

k_

(—) e (A am ) BoEEie . R AL e 0 —
MR A 2L A IR B AT I E 8, S PEAIE A SR A E A Bl TA 2e 1) 2%
AT RE S R R A BT A0 T A T AR AR A A Al S

(4) See Andrew Guthrie Ferguson, Policing Predicitive Policing, 94 Wash U L Rev 1109 (2017) ; Andrew D. Selbst, Dispa-
rate Impact in Big Data Policing, 52 Ga. L. Rev. 109 (2017).

(5) Andreas Reckwitz, Die Gesellschaft der Singularititen ( Berlin 2017). An English translation of this lucid analysis of the
“crisis of generalities” will be published as Reckwitz, The Society of Singularities ( Cambridge 2019).

(6] See Todd Rose, The End of Average (New York 2016).

(7] Andreas Reckwiiz, Die Gesellschaft der Singularititen, 24 ( Berlin 2017).

(8) See Ryan Calo, Digital Market Manipulation, 82 Geo. Wash. L. Rev. 995 (2014 ); Gerhard Wagner and Horst
Eidenmiiller, Down by Algorithms? Siphoning Rents, Exploiting Biases, and Shaping Preferences: Regulating the Dark
Side of Personalized Transactions, 86 U. Chi. L. Rev. 581 (2019) ; Shoshana Zuboff, The Age of Surveillance Capitalism ;
The Fight for a Human Future at the New Frontier of Power (London 2019).

(9] This section draws on Christoph Busch, Implementing Personalized Law: Personalized Disclosures in Consumer Law and
Data Privacy Law, 86 U Chi L Rev 309 313 —14 (2019). And Christoph Busch and Alberto De Franceschi, Granular
Legal Norms: Big Data and the Personalization of Private Law in Vanessa Mak et al, eds, Research Handbook in Data

Science and Law 408 at 410 —413 ( Cheltenham 2018).
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IHBA B RN 28 15 B R AR, BT RUREE T — B 9 19 COAAT) 7R ke ]
SE LI 130 o o T P 2 LA 1 53 T 1 PR AL 12 5 o AR L BT AR R U e
ARG OL T O A B B8 225~ — it BRPE 9 N RF- X RE T A9 B AR
HEo SRR S 3E Tk C AR MM (Oliver Wendell Holmes) (il 1% ) — 15+ 1515
ARG HE « “ P AR T s vfE o R B IR B PEAS B A B i o R A2 AL,
AL AT IR AT 0 (8 A TERFPETE A ) B P SR AR ] 704 SR, ik i 2R AL
LA HOHLRE R — T MR A E Bt B BA — R AR i k. FEA ISR AP
AR BUS A BB 18 3, 40 22005 1 FE 4305 (Oliver Wiendell Holmes ) BT fi2 i} i1 14 )
“ANEERT ) BRI UL, RGO — I RUE S BT AR kX
ATARL, T AT Al IO PR A2 A% ) LS THF AT A et o SR, YR P (B0 5 B A B DR A
AN 3 PR D T S A e 5 s R B 5 7 P8 2 B A ORI R
XA PRI ZE AR T 7™ A BN At L BE A B AR S R R O v 0 b 3 LA G A, LA
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(10] See Paul Kirchhof, Aligemeiner‘Gleichheitssatz, in Josef Isensee and Paul Kirchhof, eds, Handbuch des Staatsrechts der
Bundesrepublik Deutsshland »VIIL, 697, 773 ( Heidelberg 3d ed 2010) ; see also Hans Kelsen, Allgemeine Staatslehre,
231 =232 (Berlin 1925).

(11) See Michael D. Barber, Social Typifications and the Elusive Other ; The Place of Sociology of Knowledge in Alfred Schutz’ s
Phenomenology (Lewisburg 1989) . % it kL e 2 ffy BE T AL — IRl T o

(12)  Rudolf von Jhering, Der Geist des romischen Rechts auf den verschiedenen Stufen seiner Entwicklung, Part 1, Vol. 1,
Leipzig 1854, 53 —4; See also Duncan Kennedy, Form and Substance in Private Law Adjudication 89 Harvard Law Re-
view 1685 at 1688 — 1689 (1976).

(13) CJEU, Case C —210/96 — Gut Springenheide and Rudolf Tusky [ 1998 ] ECR I -4657, para 31; see generally Fabian
Klinck and Karl Riesenhuber, eds, Verbraucherleitbilder ( Berlin 2015).

(14) See § 276 (2) of the German Civil Code; Hein Kotz and Gerhard Wagner, Delikisrecht at 114 (13" ed Munich
2013) ; see also Mayo Moran, Rethinking the Reasonable Person: An Egalitarian Reconstruction of the Objective Stand-
ard ( Oxford 2003). See Oliver Wendell Holmes, The Common Law, Little, Brown and Company, 1881, p.108.

(15) Oliver Wendell Holmes, The Common Law, Little, Brown and Company, 1881, p. 108.

(16) A AW RE UL, I AR —Fh BAR A REE” , BN — 5 S BB 52, 4E T DASRIORN A AT 40 B 1 M 4 K o
FEPAEAYHLTE |, See Martin S. Flaherty, Rights, Reality and Utopia, 72 Fordham Law Review 1789, 1791 (2003) ,

(17) Marietta Auer, Materialisierung, Flexibilisierung, Richterfreiheit at 140 ( Tiibingen 2005 ) ; See also Frederick Schauer,
The Convergence of Rules and Standards, 2003 N Z L Rev 303 at 308 - 09.

(18] See Louis Kaplow, A Model of the Optimal Complexity of Legal Rules, 11 Journal of Law, Economics & Organization
150 (1995).
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SEEAL, LIRS H AT S A SRR o FEX R b, AL s Sl ik A
RERH B AR SR BE , XAE—E LI AE ML RRE A ICE MR Y . ML L
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RIRET o S — 7R R M AR R, T A A TR AT T ] i ) 18 1Y T e 2
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(19)  Christoph Busch, Implementing Personalized Law: Personalized Disclosures in Consumer Law and Data Privacy Law, 86
U Chi L Rev 309 at 319 —324 (2019).

(20) Omri Ben Shahar and Ariel Porat, Personalizing Negligence Law 91 NYU L Rev 627 (2016).

(21) Ariel Porat and Lior J. Strahilevitz, Personalizing Default Rules and Disclosure with Big Data 112 Mich L Rev 1417
(2014 ) ; See also Christoph Busch and Alberto De Franceschi, Granular Legal Norms: Big Data and the Personalization
of Private Law in Vanessa Mak et al, eds, Research Handbook in Data Science and Law 408 at 420 —421 ( Cheltenham
2018).

(22) See Ariel Porat and Lior J. Strahilevitz, Personalizing Default Rules and Disclosure with Big Data 112 Mich L Rev 1417
(2014) ; Christoph Busch, The Future of Pre-contractual Information Duties: From Behavioural Insights to Big Data, in
Christian Twigg-Flesner, ed, Research Handbook on EU Consumer and Contract Law ( Edward Elgar 2016) 221 ; Philipp
Hacker, Personalizing EU Private Law; From Disclosures to Nudges and Mandates 25 European Review of Private Law
651 (2017).

(23) This section draws on Christoph Busch, Implementing Personalized Law: Personalized Disclosures in Consumer Law and

Data Privacy Law, 86 U Chi L Rev 309 at 316 —317 (2019).
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(24)  XHEN AME BB 8 BRI TT k% 23 #F o See Omri Ben-Shahar and Carl E. Schneider, More Than You Wanted to
Know ; The Failure of Mandated Disclosure ( Princeton 2014 ) ; See also Christoph Busch, The Future of Pre — contractual
Information Duties: From Behavioural Insights to Big Data, in Christian Twigg-Flesner, ed, Research Handbook on EU
Consumer and Coniract Law ( Edward Elgar 2016) 221.

(25) See Charles Duhigg, How Companies Learn Your Secrets ( NY Times Magazine, Feb 16, 2012) , http://perma. cc/8VGY
- D93F, s L i) i [a] [ 2019 =09 —10]

(26) See Charles Duhigg, How Companies Learn Your Secrets ( NY Times Magazine, Feb 16, 2012) , http://perma. cc/8VGY
- D93F, s i [n) A [a] [ 2019 =09 —10]

(27) See Charles Duhigg, How Companies Learn Your Secrets ( NY Times Magazine, Feb 16, 2012) , http://perma. cc/8VGY
- D93F, s s Al i ] [ 2019 - 09 - 107,

(28) See Christoph Busch, The Future of Pre — contractual Information Duties: From Behavioural Insights to Big Data, in
Christian Twigg-Flesner, ed, Research Handbook on EU Consumer and Contract Law ( Edward Elgar 2016) 221.

(29] See Steven Tadelis, Reputation and Feedback Systems in Online Platform Markets, 8 Annual Review of Economics 321
(2016) ; Sofia Ranchordas, Online Reputation and the Regulation of Information Asymmetries in the Platform Economy,
5 Critical Analysis of Law 127 (2018 ) ; See also Christoph Busch, Crowdsourcing Consumer Confidence: How to Regu-
late Online Rating and Review Systems in the Collaborative Economy, in Alberto De Franceschi, ed, European Contract
Law and the Digital Single Market, ( Cambridge 2016).

(30] See Jeremias Prassl and Martin Risak, Uber, Taskrabbit and Co: Platforms as Employers? Rethinking the Legal Analysis
of Crowdwork, 37 Comp. Lab. L. Pol. J.619 (2016).
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AL AP 250 WL PR R BEAT AR IE , AR DR AT D D1 25 S0y &2 i1 5 AR A B
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(31) Alex\Rosenblat, Karen E. C. Levy, Solon Barocasy and TinyHwang, Discriminating Tastes: Uber’ s Customer Ratings as
Vehicles for Workplace Discrimination, 9 Policy arnd Internet 256 (2017 ) ; Rossana Ducato, Miriam Kullmann, and
Marco Rocca, Customer Ratings as &, Vettor for Discrimination in Employment Relations? Pathways and Pitfalls for Legal
Remedies (2018) , https;//Ssrn coifi/sbsiract =3141156 , i i) i [A] [ 2019 =09 — 15 ] ; See also Benjamin Edel-
man, Michael Luca, ancDar, Syirsky, Racial Discrimination in the Sharing Economy: Evidence from a Field Experi-
ment, 9 Amerigan® Economit~Journal ; Applied Economics 1 (2017 ) (studying racial discrimination on Airbnb) ; See also
Raymond Fismay arnd “Michael Luca, Fixing Discrimination in Online Marketplaces, 94 Harvard Business Review 88
(2016).

(32) Jeremias Prassl and Martin Risak, Uber, Taskrabbit and Co: Platforms as Employers? Rethinking the Legal Analysis of
Crowdwork , 37 Comp Lab L Pol ] 619 at 638 (2016).

(33) Alex Rosenblat, Karen E. C. Levy, Solon Barocas, and Tim Hwang, Discriminating Tastes; Uber’ s Customer Ratings as
Vehicles for Workplace Discrimination, 9 Policy and Internet 256 (2017) ; See also Miriam Kullmann, Platform Work
Algorithmic Decision-Making, and EU Gender Equality Law, 34 International Journal of Comparative Labour Law and
Industrial Relations, 1 at 11 (2018).

(34) See Chrysanthos Dellarocas, Immunizing Online Reputation Reporting Systems Against Unfair Ratings and Discriminatory
Behavior, Proceedings of the 2nd ACM Conference on Electronic Commerce. New York: ACM, 150 -7 (2000) , iz 3C#%
H—AZ AR B 4% )5 2 FEE B 3 JE WL 5 See also Alex Rosenblat, Karen E. C. Levy, Solon Barocas, and Tim
Hwang, Discriminating Tastes: Uber’ s Customer Ratings as Vehicles for Workplace Discrimination, 9 Policy and Inter-
net 269 —274 (2017).

(35) See also Alex Rosenblat, Karen E. C. Levy, Solon Barocas, and Tim Hwang, Discriminating Tastes: Uber’s Customer
Ratings as Vehicles for Workplace Discrimination, 9 Policy and Internet 269 —274 (2017).

(36) See also Raymond Fisman and Michael Luca, Fixing Discrimination in Online Marketplaces, 94 Harvard Business Review 88
(2016) (I Uber {ETHH- SRS 458 43 B0 o ARRIRARLL E 23R W] A © A B PR & 19IPT LLE) o

(37) See also Alex Rosenblat, Karen E. C. Levy, Solon Barocas, and Tim Hwang, Discriminating Tastes: Uber’s Customer

Ratings as Vehicles for Workplace Discrimination, 9 Policy and Internet 271 (2017).
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(38) See Verstein, Privatizing Rersonakized Law, 86 U Chi L Rev 551 (2019) (i-JiE1EMBLEE T AR B R AT & W DALk
ARSI o

(39) Kate Klonick, The New Governors; The People, Rules, and Processes Governing Online Speech, 131 Harv L Rev 1598
(2018).

(40) See Michele Finck, Digital co-regulation: designing a supranational legal framework for the platform economy, 43 Eur L
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[ Abstract| Technological advances in data collestivh and information processing makes
it possible to tailor legal norms to specific individuals an/l achieve an unprecedented degree of
regulatory precision. However, the benefits ¢f such a “personalized law” mustinot be confound-
ed with the false promise of “perfecitenforcement”. To the contraryy the eiforcement of person-
alized law might be evengmore challerging and complex than. the enitrecement of impersonal and
uniform rules. Starting\fropa~this premise, the first part of this Essay explores how algorithmic
personalization |of legal fules could be operationalized\ter tailoring disclosures on digital market-
places, mitigating discrimination in the shartag eeonomy and optimizing the flow of traffic in
smart cities. The second part of thé\Eskay looks into an aspect of personalized law that has so far
been rather under-research¢d, g tinnsition towards personalized law involves not only changes in
the design of legal rules, hut’also necessitates modifications regarding compliance monitoring
and enforcement. The-third part of this paper proposes the institutional framework of algorithm
governance for personalized law, it is argued that personalized law can be conceptualized as a
form of algorithmic regulation or governance-by-data. Because of the privacy implications and
the importance of data definition and quality to the enforcement of the law, therefore, the imple-
mentation of personalized law requires setting up a regulatory framework for ensuring algorithmic
accountability. In a broader perspective, this Essay aims to create a link between the scholarly
debate on algorithmic decision-making and automated legal enforcement and the emerging de-

bate on personalized law.
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