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[ Abstract] How to balance the tension between public policy and freedom of contract is a
common problem faced by every country. On the ground of public policy, The Restatement ( Sec-
ond) of Contracts provides that some kinds of promises or terms contained in a contract are unen-
forceable and the court shall not grant a wrongdoer who concluded a contract in violation of public
policy restitution of ‘a benefit conferred upon the other party. However, it is not necessary that
once a contract contradicts certain public policy, it becomes unenforceable inevitably. The Re-
statement (Second) of Contracts, through introducing the method of interests — weighing and the
technology of mitigation, has provided detailed rules for deciding the validity of a contract in viola-
tion of public policy and supporting transactions freely entered into by parties concerned. In.this
way, the tension between public policy and freedom of contract faced by today’ s society can be

coordinated to the maximum.
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